R - - e — - T ealie, o oabien o oo skl
St v -

CASE
OF

DANIEL M‘SWEENY

( LATE OF TRINITY COLLEGE )]
RIGHTS

| OF THE

INDEPENDENT MEMBERS
OF

THE UNLVERSITY
VINDICATED :

e & BEING

AN ATTEMPT TO PROVE THAT A RIGHT OF APPEAL TO THE

VISITORS, FROM THE DECISIONS OF THE BOARD, I8
CLEARLY AND UNEQUIVOCALLY PROVIDED

FOR EVERY STUDENT,
BY THE

- Statutes of the Tollege,

¢ Hic murus aheneus esto,
“« Nil conscire sibi, nulla pallescere culpi,”—HoR.

¢f e tua TeS Agitur, paries cum proximus ardet,”—Jhid,

DUBLIN

PRINTED FOR THE Qumon,
I
BY ANDREW P. «CLARK, 151, CAPBL- STREET.

| e

1819,




"Mr

A mwwu d.,u 5

. (\r\snm !n‘-'tm._.)“\!u J
\ . . ' l"h N ol ;
4 > X ﬂlii ,l i
: =
\ ¢ 4
ane b‘ ¢ I
e Rt L
A [
o
s
W i - !
i i
pe
.. @ ’
{ ‘ aur 14 ‘
1
Ir,": f Ajr-rl ; ||TJ’j?ﬂj ::_‘
» -« ."
J .;'v-I-“"frt. ‘P.l‘d i 3 ¥ 3 *
L ., A - ]

: c ‘ sl @ i o LT il
e 45 u,.l LA s it L -
p il ey 1o woneiha 0T
- &
0 NIRRT ,u\t ,I-\h.i '!;Hq# | ' f”
L TUR -«-n-» p s T *‘t
b ;e i i ..u‘.f,‘., iw




TO

TIIE INDEPENDENT MEMBERY
OF THE

UNIVERSITY

oF
Bublin,
THE FOLLOWING PAMPHLE@1 '

IS MOST RESPECTFULLY

INSCRIBED,
3Y
THEIR MOST OBEDIENT

AND

HUMBLE SERVANT,

THE AUTHOR,

32, William-street,
26th June, 1819.



AN O 10U AWUT

LY i by
Y X

0p i
@? SAAY A aaneun
@ LIWEIINE g

I > 1 A o




i i R L . L e e ol o ol atian et  aarad o an B . iaacameeo o

THE

CASE

OF

DANIEL M‘SWEENY,
&c. &c. :

—OeA0R R

\

AN eminent writer has affirmed, that public opinion,
called into action by the operation of a Free Press, would
be sufficient to restrain the most despotic Government.
If the late decision of the Vice-Chancellor of the University
of Dublin, respecting the rights of its ¢* independent mem-
bers,” be correct, the Board of that College, is subject to
no other restraint. For the Statules they may substitute
their own will—for the judicial forms of the British Con-
stitution, those of the Spanish Inquisition. Intrusted with
the destinies of the youth of the Nation, there is no bond
upon them to be just. They may blast a young man’s
hopes, ruin his reputation, and destroy his prospects; and
in so doing they may consult justice, or whim—theirpassions
or their reason. They may be malicious—they may be in
error; and if they chuse to be obstinate, their victim has
no remedy. They are answerable at no tribunal—they
are bound by no ebligation—their power is supreme—their
decisions are final.

* If the declaration of this extraordinary power was cal-
culated to create alarm, the principles on which it was af-
fected to be founded, excited no less astonishment, The
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doctrine that the situation of Fellow-Commoners, Pension-

ers and Sizars, in the University, is the same as that of
boarders at an ordinary School, and that their relation to
the Board of College, is the same as that of boarders to
their school-mastar, is certainly novel. People in general,
I believe, had been weak enough to cdnsider the Univer-
sity, a Public Institution, governed by fixed laws, with
funds destined to a particular object, and not convertible,
at the will of its Directors, to any dther purpose. The
Charter of its foundation had led them into the error of
- supposing the College founded* “ for the benefit of the
Youth of Ireland ;” and the provision for the Provost and
Fellows only a secondary objeet, or, in fact, no object, but
an arrangement necessary to the grand and only ohject—
the education and instruction of Irish Students. From this
supposed object i founding the College, they inferred that
every native of Ireland had a right to his education there,
unless he forfeited that right in some way expressed in its
laws.—They knew that any individual might establish a
School—that he might regulate it in whatever manner he
may think most conducive to his own private emolument :
that he might limit the numaber of his pupils ; retain them
only as long as he pleased, and dismiss them at pleasure.
But the University of Dublin they considered a perpe-
fualt School— its Statutes, the perpetaal Head- Master—the
Provost and Fellows, only as Assistants, or Ushers; cer-
tainly, having no manner of proprictorship, and possessing
no authority but what they derived trom their Head-Master,

the Statutes: which Statutes (or Head-Master) being dead

letter, require, and have, appointed interpreters—the Vi-

sitors. The discipline of a private Schoel, they knew to

# ¢« Pro ea curd, quam de Juventute Regni Nostri Hiberniz pié et liber-
aliterinstituenda singularem habemus,” &c. “ac probenevolentia qué studia
studiososque prosequimurs” Char. Elizab, 2.

T “ Perpetuis futuris temporibus duratorum.” Char, Elizab, 2.
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be maintained by the discretion of its Master, restricted in
no way but hy a tegard to his own interest: but the dis-
cipline of a College, they conceived to be regulated by
known Laws, mild and equitable, and they accordingly
gave its punishments and its censares the support of their
sanction. They saw the pupil df a private Sehool, though
perhaps justly removed, under the severest displeasure of
his Master, admitted into another School; but the unhape
py individual removed or expelled from one University,
they saw excluded from every other, and covered with ig-
nominy, without ant inguiry into the merits of his case, or
the nature of his offence. The existence of written laws
forbade the supposition of error orinjustice; the mature of
the establishment, whose leading characteristic is benevos
lence to youth, forbade the supposition of severity ; and the
appointment of one of the Royal Dukes, as Chancellor, or
Chief Visitor, and of the first characters in the kingdom as
acting Visitors, completely discountenanced any suspicion
of an unredressed grievance; and all logether formed a
body of presumptive evidence, which without any exa-
mination, beyond the fact of his punishment, established
the certainty and the énormity of the sufferer’s guilt.

It remained for the learned Chief Justice of the King’s
Bench (the present Vice-Chancellor,) to corréct these vul-
gar errors; to tell the Public, that the supposed distinction
between the College and an ordinary school, was erro-
neous ; that in the College no absolute provision was made
for the education of any but corporate members, and that
the others, namely, the independent members, the Fellow
Commoners, Pensioners, and Sizars, were admitted on mere
courtesy, on the terms of boarders of a school, and might
be treated with as little ceremony.* In effect—that Queen

* His Lordship, it will be seen, was inconsistent at the outset, for after
4he avowal of this doctrine, he listefied to a diséussion whose object was te
prove that an independent member had a right to appeal to the Visitors ;

P
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Elizabeth, in founding the College, did not intend to secure
the right and the means of education to * all the youth of
Ire]and ;7 that her only object was to make a splendid
provision for ‘“a Provost and three Fellows,”t whose
whole dufy should be“o teach ¢“three Scholars;} which
Scholars were to be supported and paid for being taught.
That the Fellows were to be considered as absolute Mas-
ters, not bound to the performance of any duties, but to
teach those who were paid for submitting ‘to their instruc-
tion; that their admitting other Students ‘was an act of -
grace, and entirely voluntary, and that thence naturally
arose a right to remove them whenever they pleased.

It will be recollected, that the question arosc¥ out of an
appeal from a sentence of expulsion, attempted to be
made to the Visitors, by an independent member. His
Lordship, Chief Justice Downes, appeared to be confirmed
in those sentiments; but, upon hearing the able and
learned arguments of the Member, the Right Hon. William 1
Conyngham Plunket, (who, as a watchful guardian of the
interests of the College, was present, and generously vo-
lunteered his support of the affirmative of the question,)
and, being further pressed by the apposite and weighty !
observations of two other gentlemen, Rev. Messrs.
O’Sullivan and Wall, he adjourned for three days to
consider : and in giving his decision (confirming to the
Board the authority which he had before, in his opinion,

and adjourned for three days to consider the arguments. To be consistent,
he should have required the Appellant first to shew, if it was a thing not
already admitted, that he had possessed some right (as a right to his educa-
tion,) of whichhe was deprived ; and next, that the mode of redress provnded
for him was an appeal to the Visitors. The former should have béen fully
established befora the possibility of the latter could be entertained.—It ]
would be ridiculous to suppose that a school-boy could compel his Master,
after expelling, to re-admit him« From this inconsistency we may be per- ﬁ
Entted to hope that his Lordship was mistaken.

+ Now fwenty-five. 1 Now seventy.

9 At the visitation, last October,
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snpposed them to possess,) expressed an assuramce, that
¢ the Board, from a conviction that there was no appeal
from its decision, had been the more lenient and circum-
spect in the exercise of its power,”

As the best illustration of the danger of the principles
upon which that power is founded—as the best comment
on his Lordship’s assurance  that the Board may |
safely intrusted with it ;” wnd, in fine, to put to the test
of Public opinion, an instance of the “ circumspect and
lenient” exercise of that power, the Case, then in vain
sought to be brought before the Visitors, is submitted to
the Public. I submit it withan humble hope of obtain-
ing the indulgent attention of the Public, while, in my
own, [ adyqcate the cause of every Siudent of the Univer-
sity. '

On the evening of Sunday, the 12th of October, 1817, I
went, by invitation, to a supper-party at the chambers of Mr.
Finn, then aScholar and Graduate of the University ; where
I met, contrary to my expectations,* a Mr. , also a
Student of the College.” A short time before twelve o’clock,
the Rev. Mr. Flynn, Master of the Feinaiglian Day-school,
who was also one of the party, rose up to retire;—Mr.,

+Finn and I accompanied him as far as the outer gate. Im-
wediately on my leaving the room, and while I was yet
within hearing, Mr. = expressed himself of me in most
offensive language.+ [ proceeded, and returning with Mr,
Finn, the first thing that attracted my notice was the state

* Mr. Finn told me that he had, as a mere matter of form, invited
Mr. ——, but from the terms on Which they stood, under cirenmstances
with which T was acquainted, he expressed his conviction that the invita-
tion would be declined. '

t It may be inquired why T retarned ?==My surtout was in the room,
and Mr. «—==and I being Lectarers of the Feinaiglian Institution, I had
been long before aware of his hostility to me, and did not intend o notice
Lis expressions, or to seem to have heard them.

*
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of the table which I had just lefi,* the decanters, tumbiers,
&c. broken. I made some observation, without intending
any allusion to any person, and was immediately attacked,
with the greatest severity of language, by Mr. i 1Py

B this | was preparing to reply, but was interrupted by his
throwing his tumbler of punch in my face, and immediately
after, his tumbler, which cut me over the right eye. Irri-
tated hy this outrage, I seized a tumbler which stood before
me, and flung it at him, but he being prepared for it, evaded
it, and, leaning over Mr. Upton, who stood between us;
struck me twice, on the forehead,and on the nose, with his
knuckles. I then seized the shank of a broken tumbler,
which lay amongst the broken glass on the table, but
Mr. Upton interposed, and held me by the arms—
another held Mr.——: while in this state, the tumult
subsided. On Mr. Upton separating from me, I perceived
him cut and bleeding. Being unconscious of having in-
flicted the cut myself, I attributed it to a blow aimed at me
by Mr. , and accidentally received by Mr. Upton;
but on Mr. Upton’s afterwards saying, that in winding my
arms in the struggle, I cut him, and recollecting that I had
the broken tumbler in my hand, I admitted the possibility
of it.

Such, briefly, are the circumstances of the oecurrence in
College, which terminated in my expulsion. Such is the
stalement which 1 made at the Board, and which, attest<
ed upon oath (before Alderman Abbott, of St. Andrew~
street,) 1 submitted to Lord Chief Justice Downes, the
Vice-Chancellor of the College. For the ¢onfirmation of
its truth, 1 rely on evidence independent of my own testi-
mony. How, such being the facts, the Board could have
decided as they have, will he seen in the sequel.

Considering myself a much injured person; having
nothing to regret in my conduct on the occasion, but the

* T have since learned ¢1at the table was thrown down by Mr, Ryan and
Mr. ——, This probably w1sthe reason of his anger at its being remarked.
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accidental infliction of a wound ‘on Mr. Upton, (if I indeed
were really the inflicter of it, for F was, and am still uncon-
scious of having inflicted it,) T called on the Dean of Col-
lege, in the evening of Monday, (the state of my face not

allowing me to go out in the day-time) to bring my com-

plaint before the Board. The Dean told.me, “that, an
application having been made to him for the keys, for the
admission of Surgeons, to dress Mr. Upton’s and my
wounds, an explanation had arisen out of the circumstanee,
and that the Board had netice of it, and would hold an in-
vestigation on the following day, (Tuesday) at eleven
o’Clock. That nobody else had made any complaint.”
Oa Tuesday merning, 1 came carly into College, to
breakfast with the Rev. Mr. Wall, Scholar, and in passing
through tre courts met Mr. Finn, who invited. me into his
chambers. Having expressed an apprehension of being
deprived of his chambers, he requested, as a precau-
tionary measure, “ that I would not mention, at the
Board, the intoxicated state of some of the party.” To
this I replied, that, “as it did not concern me, I would
not complain of it, but that,if I were questioned, 1 should
tell the truth.” He then said, that “as he eould not give
clear evidence, respecting the origin of the affray, he
thought it better for him to say at the Board, that he was
out of the room, when it occurred.” I told him that “the
truth was the best, and by all means to adhere to that.”
In fact, ¥ was astonished at his intention. The Dean (the

late Rev. Dr. Mooney) had told me, that “though all would

be examined on their words, the obligation of the Scholar’s
oath, would extend to the evidence of such as were
Scholars.- . ;

Having communicated, at breakfast, this # conversation
to my friend Mr.Wall, he desired me ¢ to make myself quite

* This conyersation with Mr. Finn,also is contained in the sworn State.-
ment before Chief Justice Downes,

W N

<



’ 10

easy on the subject,” as, if Mr. Finn deviated, he would
detect him: for that he (Mr. F.) had told him the whole
transaction early on Monday morning, when his account
of it was unbiassed by the necessity of regulating his evi-
dence for the Board, (as he did not then know that an if-
vestigation would take place.) That his (Mr. F’s) account
of it then was, ¢ *that Mr. —— had, in the course of the
night, made use of language injurious to my feelings, and
evinced a disposition to quarrel, which he (Mr. Finn) en-
deavoured to repress, by making signs ; and, at one time, by
the open reproof of telling him, that his chambers were no
place to introduce any thing unpleasant : that, notwithstand-
ing, it had terminated disagreeably, and that Mr. —,
he was apprehensive, would be expelled.”

I thought, indeed, from the partiality of the witnesses to
Mr. —, that an effort would be made to rescue him
from the punishment he deserved: but I thought that that
effort, however well-contrived, must be fruitless. The
evidence of his violence, on my face, was not to be con-
futed, and they could ascribe to me no provocation to
justify it. I had given him none. " They could not say I
struck him. He had no mark on his person.

1 did not imagine that any criminality would be imputed
to me, with respect to Mr. Upton. 1fI could have sup-
posed it, I would have been satisfied that its inconsistency
would be a sufficient refutation. Mr. Upton and I had no
quarrel ; no dispute ; not an angry word between us. If he
had been well, and had attended, 1 knew he would not—
could not have accused me. But I chiefly relied for redress
on the knowledge which the Board had of Mr., —'s cha-
racter : he had been pretty often in their hands before ;

* Mr. Wall wrote a letter to my Tutor to this effect, but as his letter,
with other papers of mine, have been mislaid by some member of the
Board, 1 am unable to publish it, as I did not take acopy. He, however,
has soeD, and recognizes the above as the substance of his letter,
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they knew nothing to  my prejudice, not to say more of
myself.

I went to the Board that day, supported by a conscious.
ness of innocence ; unapprehensive of the slightest censure
for my conduct, and, from the support which my charge
received, no less from the marks on my face, than from the
dlaracter of my assailant, confident of obtaining, in sptte'
of the partiality of the witnesses,* redress for tlle Injuries
I'had received. I made there precisely the statement which I
haye publisbed, and having made it, was directed to retire
to the anti-room. The other gentlemen who were waiting
in the anti-room, were called insingly. I did not hear theiv
evidence.—For aught I then knew—for aught I'now dis-
tinctly know, they may have accused me of having con-
spiried the death of the Provost, or of any other atrocious
crime. Yet I thought if they contradicted my charge, I
would be called upon to support it. #ho would not have
thought that if they accused me of any crime, Iwould be
apprized of it, and allowed to make my defence? My judges
were grave, learned, and it is to be presumed, sober and
dispassionate men ; and yet, WITHOUT A SECOND EXAMI-
NATION—WITHOUT THE SLIGHTEST INTIMATION THAT
MY CHARGE AGAINST Mn. WAS CONTRADICTED—
WITHOUT THE SLIGHTEST INTIMATION THAT MYSELF
wAs ACCUSED—I waAs EXpELLED !!!

I will not presume to offer a comment on such a proceed-
ing : Any attempt of mine must fall infinitely short of
what every one must feel, who reads the statement, and
remembers that he inhabits a country, ¢ where all our
accusations are public, and our trials in the fice of the
world.” I need not contrast the measure with the men—
the haste of the proceeding with the seriousness of the con-
sequences ; to excite a feeling something stronger than in-
indignationagainst so inconsiderate a destruction of the pros-
pects and character of an innocent individual. Yes—inno-

* The witnesses were Mr. Ryan, Mr. Finn, and an individnal, of whom
1 shall here merely remark that he was not a Student of the College.

B*
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cent! for,aslongasbyhuman judges, dueallowance is made
for the frailty of human nature—as long as it is admitted
that there may be provocations beyond the endurance of
humanity ; so long must my conduct, on this occasion, be
deemed free from any criminality—so long must my conduct,
on this occasion appear, not only excusable, but justifiable.
How would the most grave and sedate member of the
Board, with the cool discretion of age to compose,and the
experience of years to direct him, act, under so gross and
outrageous a provocation! So long as the assailant shall
be considered more guilty than the assailed—so long as
the viclim, shall be considered less guilty than the author,
of a tumult, so long must the conduct of the Board on
this occasion be considered unjust. So long as the princi-
_ples of our blessed Constitution, (under whose mild and
equitablc dispensation, even

¢ Thicves are not judged, but they are by to hear,
Although apparent guilc be seen vpon them,”)
shall be admired, the conduct of the Board, upon thig
occasion, and the principle upon which they administer
Justice, cannot be admired. 1f hearing accusations in seeret,
and on those secret accusations condemning, without giv-
ing the accused an opportunity of defending himself—if,
besides condemning, punishing him for crimes of which
he never heard ; if these be the characteristics of an
Inquisition, the Board of Trinity College has established
an indisputable claim to that tite.

On what grounds of expediency can they .defend this
deviation from every true principle of judicial investiga-
tion 2 'Will they call this mockery a trial 2 'Will they say
¢ we examined all the persons that were present at the trans-
action >’ No—Mr. Upten and the two Surgeons would be
material winesses—they were not exammed - Will they
say, “the evidence was consistent and strong,” and we

thought ourselves justified in deciding upon it 2" Tanswer,

¢ Qui aliguid statuit, parte inauditd alterd ;
B quym licet statuerit, haud wquus fuzt.’f
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L[ they had examined every person, fucts might still con-
tradict the tesimony, however “strong and consistent.”  If
twelve Rishops bhad sworn that A had murdered B, they
might be contradicted by producing B alive: if they
had sworn that A had cut off 8’s arm, they might be con-
tradicted by showing that B had both his arms. How
could thisbe done if A did not know he was accused, and
B were absent 2 The analogy of the case is evident. But
why was I denied the privilege of being confronted with my
accusers? Had I been even informed of the evidence, a
single question from me, would have detected the whole
management. At the tim - of the occurrence, one was in-
sensible through intoxication: to escape the discovery of
this, he must tell some story*—he adopts the first he hears,
Another is decidedly partial to Mr. T 2% The
third apprehensive for himself, gives neutral evidence,lest, a
contradiction in the testimony raising a difficulty, the Board
would not takethe trouble to discriminate, but punish all.
Had I been aware of the evidence, I could not only
have disclosed all this, by suggesting one or two questions
to the Board, but I could have produced incontrovertible
evidence of the truth of every tittle of my statement. [
could not only have proved the falsehood of any thing con-
trary to it, but I could have made the witnesses who gave
contrary evidence, contradict themselves. And I wil{
make them contradict themselves ; for I confidently antici-
pate “a trial in the face of the world”—a trial before the
Visitors next October. In (he mean time, I must content
myself with submitting to the Public such evidence, as,
for, purposes herein after explained, | have been forced

¥ Having met Mr. Re— a few days after, I requested he would state the
transaction, as it oceurred. He frankly acknowledzed his inability to do so;
saying, that * all he recollected was, that ke endeavoused to rise up and inter-
fere, but fell back again on his chair.” It is worthy of remark, that this
Gentleman did give evidence, but was reprimanded by the Board tor its
inconsistency,
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to embody in documents, infinitely short of what T shall be
able to produee from an examination of witnesses, but suf-
ficient, I should hope, to establish the injustice of which I
complain. :

As soon as I discovereathe decision of the Board, I
waited on the Rev. Mr. Wall, my Tutor, and putting him
in possession olthe facts, requested he would obtain from
the Board an explanation, and inform them that, in whatever
they held me guilty, if they would hear my defence, I would
Justify myself. This worthy gentleman with that prompti-
tude which is well known to characterize his exertions for
his pupils, undertook the task, and called on the Provost, who
told him, that, “ when first he heard of the occurrence, from
Mr. ’s character, he toncluded that e mustbe the guilty
person; and that he entered the Board-room with that pre-
judice on hismind :” and ¢« that, though from the consistency
of the evidence, they thought themselves bound to de-
cide, the general feeling of the Board was, (to use the
Provost’s own words,) that the leaning of the whole party
was against me.”  T'o an inquiry how it happened that I got
no redress for the violence so evidenton m y face, the Provost
replied, ¢ that my account of it was contradicted by the
persons examined, who described Mr. as having made
use of no weapon but his knuckles : that certainly the ap-
pearance of one of the cuts (that over my right eye) seemed
to corroborate, in some degree, my account, and to throw a
suspicion on that of the witnesses; but that he (the Provost)
reconciled the difficulty, by observing that a skilful pugilist
may inflict an INCISED wound with his knuckles. That,
infine, I was expelled for the cut received by Mr Upton.
He did not see how they could hear my defence now, with-
out giving me a New Trial; and he did not see what right
I had to that.”

If the Provost had sought to impeach his own, and his
Colleagues’ capacity, as judges—if his object had been, not
only to leave their precipitancy without an excuse, but to
make it unjustifiable, he could scarcely have produced any
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thing stronger than this. He acknowledges a prejudice
against my anfagonist ; a prejudice not founded on surmise,
or on hearsay, but a prejudice founded on his official know.
ledge of the man—on the fact of his having had occasion
to ¥ * ® % ¥ * * X X X £ % % ¥ % %
He heard my complaint; he saw my wounds, He ac.
knowledges, in common with the other members of the
Board, a something more than a suspicion, ¢ ¢ Jeeling,
that the leaning of the whole parly was against me.” He
acknowledges, for the Board, that the apptarance of one of
my cuts, threw a suspicion on the testimony of those op-
posed to me; and yet I am condemned and punished, with
less ceremony than would be observed towards a branded
felon, though on his trial for a second, third, or fourth of-
fence. All the doubts and scruples of the Board, yield
before the bare assertion of the Provost, ¢ that a skilful
pugilist may inflict with his knuckles, a wound similar to
that inflicted with a knife or a sword.” Although against
such respectable authority as the Provoest, I dare not ques-
tion the correctness of the general principle ; T may ven-
ture to promise, that I will prove the learned gentleman
wrong in the particular instance.

Being led thus far into the mystery of my crimes, 1 per-
ceived I had two points to combat, to prove that Mr. Upton’s
cut was accidental ; and to overturn the Provost's scientific
inference respecting the manner of mine. For this pur-
pose I called* on Mr. Upton, and requested he would
make a statement of the facts in writing ; to this he ob.
Jected, “ lest it should give the Board trouble or offence 3
and lest it should injure any of the rest, by contradicting
them.” T urged that I required nothing but a true state.
ment, and that, under the circumstances, he was bound, in

* T had been with him before, and had received his condolence, I
should think that the intimacy between us being uninterrupted, may be

admitted as presumptive evidence of my innocence, with respect to that
gentleman.

@ -
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honor and justice, not to deny me that. He said he would
consult bis Tator, Rev. Mr. Sandes. After communicating

with that gentleman, he addressed the following leiter to
my Tutor:

29, College, October 17, 1817.
€ Bir,
¢ Taving heard, with extreme regret, the circumstance of
Mr. M‘Sweeny’s expulsion, I beg leave to state to you, as his
Tutor, what 1 think of his conduct towards me.

‘“ It is my firm belief, that, at the time of his striking me, he
was wholly intent on taking satisfaction for some blows he had
received from Mr. - , in a former part of the scuffle ; and I
acquit him altogether of any intention to injure myself.

I am, Sir, |
¢ &c. &c, &c.
(Signed) “ WM. UPTON.”

I next called on Surgeon Wilmot, (who had dressed
my wound) and obtained the following certificate :

« ] certify that the wound which Mr. M‘Sweeny received
over his right eye, .in College, on the night of Sunday, the 12th
inst. was net inflicted with the knuckles of a shut hand, as it
was a clean wound, bled freely, and was not accompanied by any
marks of contusion,

(Signed) ¢S, WILMOT.”
“ York.sireet, Oct. 18, 1817.”

Mr. Wall called, with both these documents, on the Pro-
vost, for the purpose of founding on them a claim, either
to have the sentence reversed, or the case re-heard. The
Provost admitted that prima fucie, they shewed that —
ought to have been expelled. “How could that now be
done—to rehear a case of acquittal was unprecedented ;
and as for myself, 1 could not complain of any hardship,
inasmuch as, by the Statutes, the whole party incurred ex-




17

pulsion ; and though I suifered alone, I suffered no more
than if, with the whole party, I had been expelled.*” To
this I replied, by letter, to the Provost, that the documents
submitted to him, shewed more ithan he allowed ; that, with
respect to Mr. Upton, they shewed his wound to be acci-
dental ; and they established the provocation alleged by me
to have been given by Mr. ———, thereby impugning the
testinony of the witnesses, who did ngtaccount for the wound
over my eye, but suppressed it, because it was the provoca-
tion,and because it would have justified my conduct. ‘That
the whole criminality of the transaction was centered in that
wound thus suppressed ; for its infliction was the first ag-
gression. That they established my right to a trial, which
I sought merely for my own justification, and not for the
punishment of Mr. ———, as that was now no object to
me. With respect to the observation, that I might have
been expelled with the rest; that if such were the law,
and if, on full investigation, the decision had been confor-
mable thereto, I would urge my personal sufferings—my
unimpeached character, and my perfect innocence in the
transaction, against the severity of the Statute, as grounds
for mercy. That the case was not so; that a selection had
been made, which neither my character, nor the degree
of my guilt. warranted : that, in such a case, no selection

* The above is a specimen of the Provost's logic—the following anec.
dote contains a choice one of his rhetoric. A deputation of the Students
waited on him, to obtain his permission for the re-organization of that inva-
luable National dnstitulion, the HistoricAL SocieTy. His reply was polite,
argumentative, and brief—* I rode the Bull once=I rode the Bull twice—
*twas near throwing me the last time—1I1l vide the Bull no more” If I
could convey maunner into the words, this little anecdote would give a mere
correct idea of the man's character than volumes. It is not quite so uncon-
nected with the subject as it may, at first sight, appear—How could people,
remotely situated, believe thata Provost of Trinity College could be insen~

sible to the hardships of which I complained, if they had not been infurmed,
U, : *

‘ There govern’d in that year,
A stern, stout churl, an angry overseer,”

s ot T —
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was just, but aselection of the most guilty. I concluded
by requiring, either restoration or a trial,

Having required that the communication should he made
through my Tutor, Mr. Wall again called on the Provost,
who teld him that % the only thing proved was, that more
ought to have been expelled : in his opinion, the whole
party ought to have been expelled ; and the only hardship
in my case was, that I was expelled without company : and
as for the others, they could not now be punished, as he
said before I”  Does the Gentleman think it no hardship

. tobe condemned unheard ? Does he think it no hardship to
be punished instead of being vedressed ? Does he think it no
hardship, that a person, whose sole guilt was, that he had
been assaulted—should be punished as an aggressor? Under
what circumstances would the Gentleman think it neces-
sary to inform a person that he was accused, before he
would condemn and punish him, if he does not when he
acknowledges the strongest prejudices against his accusers?

I'was induced to apply, in the first instance, to the Pro-
vost, because I had been informed that, without his concur-
rence, my case could not come before the Board; and [
had reason to believe that, without his countenance, I could
not hope for success. Finding, however, that while, in
effect, he admitted my right to a trial, he seemeéd little dis-
posed to grant it, I waited on the other Members of the
Board, to prepare them for a Memorial which I intended
to lay before them. 'I'wo of these Gentlemen, whose pub-
lic character inspired me with the highest reverence for
them, intimated, that <“it would be prudent to defer my
application for some time, as the Board would be extremely
reluctant to do any thing that might argue haste and in-
consistency.” Although I was aware that the great dificulty
was, the pain the Board would feel in undoing what they
had done, and that they would feel less pain at a remote
period, than immediately, I did not intend to follow the
advice of these Gentlemen, but to bring the matter imme-




N TN esLe | MR T WY T T P ;O Wepeaeemee 'l' g ——

19

L

diately to an issue ; but before I could accomplish my pur-
pose, a domestic aflliction drew me abruptly to the country :
I had previously, (immediately on my expulsion) resigned
my situation in the Feinaiglian Institution.

In May, 1818, I forwarded to the Board, through the
Rev. Dr. M‘Donnell, whom, as Dean, I considered the
official organ, a Memorial, praying restoration or a trial.
The answer to this memorial, I consider an important
official admission of a part of the consequences resulting from
the Board’s having originally decided on an imperfect inves-
tigation ; namely, the impunity of the guilty. It confirms
my account of my Tutor’s conversation with the Provost,
and shews the latter Gentleman’s influence at the Board.
It is merely the echo of his first answer ; and, what is re-
markable, was delivered by himself, in the name of the
Board, to Dr. M‘Donnell, from whose polite letter to me,
I shall merely quote what relates to the Memorial.

¢ I received from them mo answer, but a verbal one from the
Provost, who said, that you appear to the Board to have shewn
suflicient grounds for inculpating others, but not for reversing
your own sentence : that, therefore, matters must remain as they
were, with respect to yourself, there being no grounds for altering
the decision, and, with respect to the others concerned in the

same unfortunate quarrel, it being a thing unprecedented to rec-
hear a case of acquittal.” §

In addition to this, the Provost informed my Tutor, that
the Board unanimously rejected my Memorial, without a
discussion.  This, it -must be confessed, was, to say
the least of it, somewhat arbitrary.—The Board were
not in possession of the merits of my case: they adopted
the Provost’s opinion on the subject, without giving
themselves the trouble to consider it.

It was now pretty plain to me, that I would obtain no
redress from the Board, and I anxiously awaited the en-
suing visitation, when I expected, by a public trial, to
convince the world of my innocence, and my wrongs.

C
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I came to Dublin early in October, and, having some
time to spare before the visitation, resolved to try the suc-
cess of treaty. I waited on the Provost, and obtained an
audience, for the first time. Having informed him of the
object of my visit, he frankly declared, thar «the Board
deeply regretted, that persons, whom they now knew to be
guilty, had escaped ; but that, with respect to me, there
was but one sentiwent, that, from the beginning, they were
unanimously* of opinion, that I deserved expulsion. He
would admit to me that two had escaped, who deserved to
be expelled, and even, that they were more guilty than -
but he insisted that there was still sufficient to warrant my
punishment.” I told him, that my punishment, implying
that I was the most guilty, was unjust, (now that it appeared

. T was not the most guilty.) 1 said, that it was evident,
from the mannerin which the guilty had escaped, namely,
by their own testimony, that they had conspired to substi-
tute me for themselves. [ told him that I went to the
Board perfectly confident of not incurring even a censure ;
that if I thought I was impeached, I could have satisfacto-
rily established my innocence, and that it was monstrous to
suppose, that one, supported by a consciousness of inno-
cence, could anticipate a false, or make a defence against
an unknown charge.t—Thatin a case which was to involye

% The Provost must have a very treacherous memory, (I dare not suspect
his veracity) fer two highly respectable members of the 'Board, intimated to
me, that they voted aguinst my expulsion—and Dr, Phipps told me expressly
that his vote was that T should be admonished, and rusticated.

+ That I had no reason to anticipate any charge, will appear from the
subjoined letter, addressed to me by Mr, Upton.

«“ Sir, ; ¢ Dublin, May 4, 1819«

¢ I feel no hesitation in complying with- your request, that E
would certify my not having had the slightest intention of making any coma
plaint to the Board, concerning the accident which befel me, in October,
1817. I neither then felt, nordo I now entertain any resentment towards
you, in consequence of that occurrence.—Of this, the letter I then addressed
to your Tator, might bave been sufficient to satisfy you.

(Signed) WM. UPTON,
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the character, the prospects, and the bappiness of a young
man, [ might have expected greater caution and delibera-
tion, from men, such as composed the Board—That I
could not conceive it reconcileable with justice or reason,
that a person should be condemned before he knew he was
accused—That even my complaint was unjustly disposed
of : Thad the marks of very great violence on my person,
and, notwithstanding this, the Board acquitted the indivi-
dual whom laccused, without inquiring if I could support
my charge—That, that was a matter of minor importance—
that I did not now regret that he had escaped, but that it
was no less unjust, because I did not regret it—That it
was evident, if' there had been a fair trial, he could not
have escaped ; for, on two or three days atter the deci-
sion, the Surgeon’s certificate was sufficient to convince him,
(the Provost) that he should have been expelled—That,
clear as it was, that %e had unjustly escaped, 1 would make
it equally clear that 7 was unj ustly punished. The Provost
observed, that “ CERTAINLY, BEFORE THE Boarp onE
TLAS NOT AS MUCH FAIR PLAY As 1IN A CourTtorJusticr ™
I replied, that it did not ordinarily happen, that a man hasin
a Courtof Justice, so great a stake as that which I lost be-
fore the Board—That I did not see why that caution used
in disposing of the smallest portion of a man’s property,
should be dispensed with, in disposing of what exceeded
bothlifeand property in value— hisreputation. The Provost
then said, ¢ that what principally incensed the Board
against me, was, that I had heen represented as having
ferociously inflicted two wounds on Mr. Upton, one by
throwing a decanter at him, and the other by striking him
with a bottle.” " I said, I had not hefore heard that such
evidence was givens but that it could be easily contra.
dicted—Mr. Upton could contradict it—his letter contra-
dicted it; and the Surgeon who dressed the cut, could
contradiet it. 1 desired him to remember, w/o they were that
gave this testimony—men, who by falsehood had extri-
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cated themselves ! And what their object was, to divert
the atteniion of the Board [rom the real outrage, which
was too palpably evidenced by the marks on my person.
How could this be done, but by inventing a tale of such
atrocity, as, while it brought the Board speedily to a deci-
sion, would, by contrast, mitigate the character of my com-
plaint—that, if he was not satisfied of my perfect innocence,
an investigation of the case would convinee him. Ii was not
unreasonable in me to require a trial, T concluded, by
requesting his perm:ssion to appear before the Board, for
the purpose of urging my claims, in person, and answering
any objectioné they may make. He said, * the regular
course was, for my Tutor to apply at the Board.” My
Tutor applied, and permission was not granted—in con-
sequence whereof, 1 immediately addressed the following

notice to the Board.

Dublin, October 17, 1818,
Gentlemen, '

If you had entered into the merits of my case, I have
noapprehensions but I should have obtaived justice from you. But,
now, that (after.a year’s suffering, and your admission, that the
investigation was imperfect, and the decision premature,) you
deny my memorial a discussion, and myself a hearing, I am
under the necessity of notifying my intention to appeal to the
Visitors., At the same time, I entertain a confidence, should
you favor me with a hearing, that you will not persevere in se.
lecting for punishment the least guilty of three persons, while
vou admit that it selection was obtained by the false evidence
of the more guilty ; and recollect that the person thus selected,
was seeking rtedress for an unprovoked outrage on his person ;
and that, instead of giving him redress, you visited him with the
severest punishment, for an accident, which (under the circum.
stances) humanity could scarcely visit with a censure.

I have the honor to he,
&e. &c. &co

(Signed) DAN. M‘SWEENY.
To the Board of T. C. D,
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The confidence which, it may be seen, I expressed in
the above notice, that the Board, if they would consent to
hear me, would not persevere in punishing me—will
account for my addressing the following letter to the Pro-
vost, on the ensuing Monday.

Dublin, October 19, 1818.
Sir, \
As there will be a Board to-day, I am avoxious to im-
press on you, briefly, the peculiar hardship of my case.

With a good character, and (probably) a good cause, I had to
contend with men, whose general character, you confessed, pre-
judiced you against them. In addition to this prejudice, their
evidence, on the investigation, convinced you, that they were
biassed against me. For you confessed to my Tutor, on his first
application to you, in my behalf, (two days after) that, ¢ before
you went to the Board, the impression on your mind was, that
—— was guilty ; -and that, on the investigation, though the
evidence was pretty consistent, still, the feeling of the Board
was, that the leaning of the party was against me.”

Under any circumstances, it was the duty of the Board to give
me an opportunity of defending myself, by apprizing me of the
charges against me ; but, under the feelings which you have
avowed, it was peculiarly imperative on them to suspend their
decision, until their doubts should have been cleared up, by my
failing to establish my innocence. They have not done so—
and though I had the strongest claims to a re-hearing, (if not for
the conviction of the guilty, at least, for the exculpation of my-
self) they have denied it to me: and, to establish my innocence,
T was obliged to have recourse to after.evidence in the way of
documents, which I might have produced on the trial.

I have succeeded in establishing, that two individuals, on
whose evidence L have been expelled, were more guilty than I ;
and yet I have been expelled, as the most guilty of the party —
while you perceive that my statement was the truth, (though you
claim that it involves myself) and admit that theirs was false,
and unjustly extricated them—while you perceive that, by con-
trivance and combination, they have succeeded in marking me
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out as a victim to atone for their cri mes—notwithstanding these
claims on your mercy—you shift your ground, and maintain
that my suffering js nota hardship, inasmuch as ¢ on the sim.
plefact of my being one of such a party, drunken, and riotous,”
Vincurred the same penalty.”

Without insisting on my perfect innocence, (which I trust I
shall be able to establish,) I might expect—from equity, and the
indignation you must feel, that men, guilty (in addition to their
share in the transaction) of perjury and conspiracy, should be
placed beyond your reach, by the imperfection of your mode of
investigation—that you would be induced to stigmatize their
evidence by my restoration. But if it should be contended, that
“if I had gota fair trial, I would have been expelled as a per-
son guiltyin a secondary degree—or even as one of the party,”
I scarcely think the charge of partiality could be escaped, It
would appear, that either as aggressor, or otherwise, it was
intended to expel me ; and, that the mercy extended to two,
who, ex confesso, were of the party, and more guilty than I
could be proved to have been, would have been denied to me.
I must express my obligations for your kind attention on Sa-
turday, and beg the favor of your reading this at the Board.

I have the honor to be,
Sir,
Your obedient Servant,
(Signed) DAN. M‘SWEENY.
To the Rev. Thomas Elrington, D. D.
Provest of T'. C. D. &e. §c.

Finding this ineffectual, I immediately addressed to the
Board and Visitors, severally, an Appeal, in the following
form.

I, Daniel M‘Sweeny, late Sizar of Trinity College, Dublin,
appeal against the injustice of expelling me (last October,) with-
out previously apprizing me of the charges upon which I was
tried ; also, against the injusticeof denying me a second trial, or
a re-hearing, when it was admitted that the first investigation
was imperfect ; also, against the injustice of retaining me to suffer
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as the principel argressor, in a traasaction, in which it is admit.
ted, (or [ offer to prove) that two others were more guilty —or,
that I should atall suffer, when I am not guilty of any crime
that could deserve expualsion—and, finally, that when I com-
plained of a myst violent, and unprovoked outrage on my person,
committed by a Stadent of the College, I got no redress what.
ever,

October 20, 1818.

Having thus demanded a pablic tria!, for my justifica
‘tion, I was aware, that from the establishmant of my perfect
innocence alone, I might hope for success. I did not sup-
pose, that the Visitors could be induced on light grounds,
to pass a censure on the Board, by reversing their decision. ,
I knew that, naturally, the leaning (if any)-of th2 Visitors, .
would be to the other side. In making the arrangements
for my defence, a recollection of what the Provost had told
me concerning the bottle and decanter, . (vile page 21)
suggested to me the necessity of ascertaining distinctly,
the evidence given on the investigation. For that purpose
I called on Dr. Phipps, the Register, for a copy of the pro-
ccedings, but this he peremptorily refused. I urged the
cruelty of denying me the means of establishing my inno-
cence, and the arbitrariness of punishing me so severely,
without even informing me for wiat. Dozior Phipps in-
quired ¢if my Tutor had not received a notice of my punish-
meat, specifying the crime 2 I said not. e l'hen told me,
that I was expelled for ¢ being drunk, rioting, and inflict-
ing a wound.” :

This new charge of drunkenness, coupled with what the
Provost told me, suggested the propriety of conversing on
the subject with Surgeon Wilmot. ‘The result of that con-
versation, fully méets'every unanswered charge, and forci-
bly illustrates, if illustration were necessary, the conse-
quences of a system by which a person is adjndged guilty,
without being aware that he is aceused. |

. R
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I certify, that the wound which Mr. Upton received on
the 12th of October, 1817, extending across his forehead, was
likely to have been inflicted by some irregularly broken glass
weapon, without the application of much force.—From the na.
ture of the cut, it could mot have been caused by a decanter

thrown, or by a stroke of a bottle. Mr. M‘Sweeny, who was
| present while I was dressing it, waited patiently until I had
done, and then inquired if it would be necessary to have one of
his wounds stitched.—He had no appearance of infoxication,
nor even of having drunk freely.”

| (Signed) S, WILMOT.”
“ York-street, Oclober 24, 1818.” '

" Prepared then {o establish my perfect innocencey no less
ﬂ;'y evidence, (which in the certain anticipation of a Tr1AL,
I designedly suppress,) than by these documents, I ap-
peared before the Visitors. The Vice-Chancellor, after hear-
ing a discussion, and adjourning, decided, on" prjnciples
which I have already noticed, and which I shall have oc-
casion further to examine in another place, that ¢ as an
indpendent Member of the College, I had no appeul
from the decision of the Board.”

Thus excluded from that means of vindication, the
most grateful to my feelings, and the only one that could
repair the injury, publicly offered to my character—a
pulic trial ; T still bad hopes that the Board would relent.
I thought they would be magnanimous enoagh, instead of
being prejudiced against me, to give me credit for the
efforts I had made. The refired cruelty of their laconic
reply to' nty remonstranee, of May 7, and the indecent
mockery of referring me, for an answer to my letler of
May 21, to' that which was 2o answer, will shew how well-
founded my expectations were,—If their part of the sub-
joined correspondence shews that ¢ lenity,” for which
the Vice-Chancellor gave them credit at the visitation, §
leave to the public to determine.

okt




Dublin, May 7th, 1819,
Gentlemen,

- Conceiving the several charges against me, so far as
I have beenmade acquainted with them, completely refuted by the
documents, already, from time to time, laid before you, except the
charges of intoxication,.and the alleged circumstance of Mr. Up.
ton’s cut, (these remaining unanswered and unrefuted, only, be.
cause I did not know that they existed, until within a few days of
the last visitation,) I beg leave to submit the enclosed docu.
ment* to your consideration. In applying, last October, to Dry
Phipps, for a copy of the evidence given in my case, (which he
refused) I, for the first time, discovered, that drunkenness wes
amongst the number of my alleged offences, and the Provost in.
formed me, that I had been accused of having struck Mr. Upton
with a bottle and a decanter. It must be unnecessary to point ount
how this document bears on those charges.

I begleave, also, to solicit your consideration of the circum-
stances under which I have been expelled. I went to your Board,
as I conceived, in the sole capacity of a complainant, seeking re-
dress forinjuries, which redress, you subsequentlyadmitted,t I onght
to have obtained ; but instead of giving me that redress, you pu.
nished me for alleged crimes, of which I was. accused in secret,
without informing me that I was accused, and hearing my defence.

I will not urge my case in any stronger light—though I could :
but if you profess not to be convinced by the several documents,
and by this last, probably the strongest, it ouly remains for me,
solemnly protesting my innocence, and protesting against the
manner in which you concluded on my guilt, to ask you, in the
sacred name of. Justice, to giu: me the means by instituting an in-
vestigation ; and I pledge myself, in the face of the world, to prove
every tittle of ray first statement before you, and to disprove every
thing imputing the slightest criminality to me on the occasion,
S hould you deny the force of the documents, and also deny me

* Vide Surgeon Wilmot's [certificate, page 26,
T In alefter frem the Dean, Dr. M¢Donnell, purporting to convey yonr
answer to my memorial, and also in the Provost's verbal answer to my Tateg,

D
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this, I must despair of ever moving you, and I promise this shall
be my last application to you.

As honorable men, Iam sure you will not shield yourselves be.
hind the late decision of the Chief Justice, which enables you to
be unjust with impunity. Could I imagine that, I would take the
trouble to convince you that I will be able to indace his Lordship
to recant his opinion before the next Visitation. I deferred the pre-
sent application, for the purpose of giving any angry feeling whick
my late appeal may have created in your bosoms against me, time
to subside. Neither on that occasion, nor in any of my applica.
tions to you, have I been actuated by any motive but a sense of
the injury you have done me, and a consciousness of my own in-
nocence; and you will do me the justice to remember that, though
I have been incessant, I have been respectful,in my expostula-
tions : some of your members had the kindness to remark the nio-
deration and temperateness of my conduct, on the trying occasion
of my public appeal. |

The principalargument advanced against me, in the various dis.
cussions which I had, through my Tutor, with the Provost, was,
that ¢“if there had been, in the beginning, a-perfect investigation,
I might have been expelled with the rest, as one of the party,”
I have looked into the Statutes, and I find (in Cap. 11. ¢ De
morum honeslate tuendd, &c.) that, the Authors of domestic se.
dition or disagreément, should be finred a Month’s Commons.”
The extraordinary lenity with which the other crimes enumerated
under this head are treated, enables me to say, with confidence,
that this Statute, so far from warranting the Expulsion, does
not warrant the jining of one, who was not only not the ¢ 4.
thor,” but who was the Victim *“of a dissention.” But you will
probably say that the case did not belong to this Statute, but tothe
Statute, ¢ De penis majorum criminum.”  In that Statute I find,
that “zchoever, with a violent blow, shall have inflicted a scvere
wound on A FELLOW, OR SCHOLAR, shall be expelled.” The context
will be sufficient to convince you that the crime contemplated here,
isa crime against a privileged member. This interpretation of
discipulus is demonstrable from the text, but forcesitself irresistably
upon us, when we consider the spirit of the Statutes, which is the
‘rule given by the Statutes themselves for their interpretation.
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"The case then does belong to the first Statute. But, if you should
claim for discipulus a wider signification, you will completely
subvert the decision of the Vice.Chancellor, who founded main y
on ti:is interpretation, the Exclusion of the ¢ independent mem-
bers” from his Visitatorial protection.

I have no interest in insisting on thisinterpretation, or on that;
for, were the Statutes, instead of being characterized by lenity,
¢ written in blood,” they could not warrant the punishment of an
innocent individual—they could not warrant the punishment of
any individual, whatever may be the presumption of his
guilt, without the precaution of fairly ascertaining whether he was
guilty or not.

_ You have done me a double wrong ; when you should have re-
dressed, you not only did not redress, but you punished me.,
Whether you will persevere, ornot, in this wrong, is a question for
your own breasts to.determine. - Whatever may be your decision,
I beg that the enclosed may be returned with youranswer : should
it be unfavorable, I beg the indulgence of a copy of your first
proceedings, that I may know why and upon what evidence 1 have
been expelled,

' I have the honor to be
&e. &c. &e.
4 (Signed DAN. M‘SWEENY.

To Doctor Phipps, Register,

Jor the Board of T. C. D.

ANSWER.
¢ Sir, _
I produced your letter, and the certificate accompa.

nying it, at the Board to.day ; but they declined going into the
business. I return the certificate, and am,

“ Your very humble Servant,
(Signed) - “ ROBERT PHIPPS, Regr,”
“ Trinity Gollege, May 8, 1819.”
“To Mr. Daniel M‘Smeeny,”

T e, y .,
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Finding, that in the above, my application for a eopy of
the proceedings was not noticed, I addressed to them the
following letter.

Dublin, May 21, 1819,
Gentlemen, ‘

When I last had the honor to address you, I promised
that you sheuld not be troubled with another application ; I hope
this may not be construed into a violation of that promise, when
Tinform you, that its object is, to call your attention to' what
‘yourselves' must confess to be, the reasonable request of my last ;
namely, ¢ to be furnished with a copy of your first proceedings,
-that I may know why, and upon what evidence, I hiave been
expelled.” This, youmust allow to be reasonable, inasmuch
as I was not permitted to hear the charges, or the evidence ; and
the accounts I got subsequent to my punishment, were so various,
as to enforce the necessity (to me) of correct information.

I have the henor to be,
Gentlemen,
Your humble Servant,
Gigned) DAN. M‘SWEENY.
T o Doctor Phipps, Register,
for the Board of T\ C. D.

ANSWER,
¢ Sir, ‘
‘T beg to refer you to my answer to your former letter.

¢ I have submitted your letter of this morning, to the Board
and have no further answer to send,

“ 1 am your humble Servant,

« ROBERT PHIPPS.”

¢ May 22, 1819,
/ “ To Mr. Daniel M‘Sweany.”
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Such is the history of the teansaction upto the 994 of Tast
month. [ have been minaie in detailing tite particulars,
for the purpose of shewing, that, while I have been perse-

vering and incessant in demandmg justice, I never departed |

from a patient line of respectful expostulation, so long as
I could reasonably entertain hopes of redress in that way.
1 havebeen minute, because, in the discussion with the
Provost, subsequent to my expalsion, I produced proofs of
niy innocence, which, I trust, the Pusric wiil deem satis.
factory and conelusive ; becaunse that very discussion is ir-
refragable evidence, in support of my charge against the
Board. It may be seen that, fvom the moment of my pu-
nishment, I complained of having been oNDEMNED UN-
"HEARD, and therefore PUNISHED, THOUGH INNOCENT;
and that my petition throughout was—10 Be nEarp. The
hardship of the complaint, I am sure, will be as universally
felt, as the reasonableness of the Petition.

When the consequences of expulsion from a University
are considered—when it is recollected, that it deprives a
young man of the means of edueation, notonly in theCol-
lege from which he is expelled; but in every other College ;
and, that it at once annihilates all his prospects, by destroy-
ing his reputation, it will be readily admitted that sach a
punishment ought never be incautiously inflicted.  With
the discipline of other Colleges, I am unacquainted, but of
the University of Dublin, I ean confidently affirm, that un-
der a just administration of its laws, (for the Board has
always affected to govern all* the Students by the Statutes,)
theextreme, the capital punishment of expulsion, can fall
on the irreclaimable reprobate only ; or, on one who has
proved himself unworthyof the advantages of society, by «
gross violation of the first principle of civil socu:t;r —subor-
dination, :

# Tt will be difficult to reconeile this with the Vice.Chuneellor’s opinion,
that “‘the independent members are merely to be considered as boarders ;"
and, probably still more difficult to reconcile it with the doctrine, that tie
Board, - while it professes to govern the independent members by laws, is
not responsiole for tlie mal-administration of those laws,

TR -
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It would be inconsistent with the character of an estab-
lishmeut, professedly instituted for the good of youth,
to leave their best interests exposed. It would be ab-
surd that it should leave that uncertain, which it professed
tosecure—that it should encompass ¢hat with difficulties, to
which its professed object was to invite all. The penal laws
of such an establishment shonld exhibit a reluctance to
destroy ; they should be rather corrective than vindictive,
That such is the character of the laws of the University of
Dublin, a reference to the two penal Statutes will be suffi-
cient to prove.

The first of these Statutes (Cap. 11.) concerns “ the cultj-
vation of good morals, and the upholding of the public
estimation of the College.” :

In the preamble, it sets forth the advantages, to literary
men, of modesty and good morals, and to the College, of
public estimation. To these objects, it directs the atten-
tionof ““all the Students of every degree and condition.”
It then prescribes certain-forms of respect to be observed by
the junior Students, towards their superiors; and directs,
that no. Under-graduate shall go to the city, without his Ty-
tor's writien permission, under a penalty of, for the first
time, a week’s, for the second, a fortnight's, Jor the
third time, a month's commons ; and, Jor the fourth time,
(if the Provost and majority of the Senior Fellows* agree
to impose it) amotion from the College. That the
AUTHORS of sedition, or domestic disagreement ; also,
those who have struck, wounded, or defrauded ; or seduced
others to a tavern; who shall have been guilty of excess in
drink ; who shall have sTOLEN a book, or a coal, or any
thing elsc, shall be punished, for the first time, by a fine of
@ month's commons ; for the second time, by a Jine of three
months’ commons, and for the third time, by expulsion Jrom

"% In this instance it may be perceived, that the Board lasa discretion.
ary power to mitigate the severity of the law ; in no part of the Statntes are
tiey empowered to increase it.
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the College.”—Many other crimes are enumerated,amonzst
which are ¢ the robbing of orchards, &e. bringing censure on
the College, by dissolute habits, the frequenting of laverns,
and houses of ill fame ;’ but all these, for the first and
second times are punished with ApMoNITION Or FINE.
Itis unnecessary to pursue this Statute farther, for the
purpose of shewing the tenor and spirit of the College
laws—such tenderness do they evince for youth —such anx-
iety rather to reclaim than to destroy them ; that even

" Tuert must be committed three times to be capital—to
deserve ExpuLsion.

The second penal Statute, (cap. 23,) “concerns the pu-
nishment, of what are called, greater crimes, &c.”

By this Statute it is ordained, that ¢ if any of tha
Fellows, Scholars, or others residing in the College,
shall be convicted of blasphemy, heresy, treason, of stub-
bornness, and contempt agszinst the Statutes; of perjury,
notorious thefl, voluntary manslaughter ; of fornication, of
adultry, incest, or the wiolent striking of any Fellow or
*Scholar, (by which he shall have inflicted a severe wound

¥ Ihave followed the Chief Justice in confining the signification of dis-
cipulus, to a Scholar of the House. Although I do not agree with his
Lardship, that it is never used in the Statutes, in a more extensive significa-
tion, it is very evident, that it isused here in that limited sense. T will not
deny, that a person gnilty of violently striking and wounding any fellow.stu-
dent, would deserve expalsion ; but the founders of the College, and the framers
of the Statutes, did not thiok so.—Few will be found hardy enough to main-
‘tain, that a person guilty of defrauding another, or of stealing from hia, would
not deserve expulsion ; and yet to this crime, which has no provocation to
justify,and which, within the walls ofa College, can have no distress to palliate
it ; the framers of the Statutes have thought proper to be lenient. Without
such an instance of their lenity before us, we might be disposed ta impute
this distinetion between privileged members and others, to an accidental
omission ; but when we consider this, and the cautious, precise and compre.
hensive terms, by which the application of the Statute is determined to every
onc in the College, * if any of the Fellows, Scholars, or others living within
the College,” and the exactness with which all these entitied to particular ~
reverence, are enumerated—*the Provost, Vice-Provost, Dcan, Senior Lec-
turer, Doctor, or Bachelor of Divinily>—we can no longer entertain the sup-
pusition of accident, but are forced to acknowledge design.

. =
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onany of the aforesaid,) ov of even slightly striking the Pro-
vost, Vice-Provost, Dean, Senior Lecturer, a Doctor, or Ba-
chelor of Dvinity ; of forcing the boltsof the gate, or even
Pprivately unbolting the same, of forming conspiracies or
plois against the College, or at any time exciting seditions in
the College, or doing it a serious injury, either by himself or
others; or of branding it with disgpace or infamy, &c. he
shall be expelied the College as a pestilent member, &c.”’

. In no part of this justly severe Statute; does there appear
any thing to warrant the conduct of the Board in the case in
which I was uuhappily concerned—to justify their precipi-
tancy ; or their obstinacy, There is scarcely a crime in the
ahove enumeration, entitled to the smallest indulgence : most _
of them are of the biackest moral character, while the others
would he completely subversive of all order and discipline.
W'he Provost, in a conversation with my Tutor, assumed, that
“by the Statutes, every person of the party in which the

| aflray occurred, should be expelled.” This assumption, I

contend, is not horne out by the leiter, and is directly oppo-
sile to the spirit.of the Statutes. But were such the law,
he would not he warranted in the conclusion which he drew
from it : it could not justify the selection of one, who was
not only guililess, but a ‘sufferer and a complainant; who

was not only NoT “ THE AuTHOR, but who was the vicTin
of the affray.”

The only part of this Statute, which eould be applied to
my impuled crime, is, the “ violent striking of a Fellow or 1 8
Scholar.”  From whatimmediately follows, namely, ¢ even |
slightly striking the Provost, Vice-Provaost, Dean,” &e. it is
manifest that the rank of the sufferer, increased the degree
of the'crime—that an attack upon a privileged member,
is regarded as an attack upon the College itself. This
: principle, it must be admitted, i$‘_just,r and its application
’ \ cannot be called severe, when it is recollected, that, to
come within the meaning of the Statute, the striking of a

F il
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Fellow or Scholar must be < violexit,” and the consequence
of that “ violent striking,” must be a “severe wound.”
Except in one or two instances to mitigate the severity
of the law—in some cases of censure, and where i may
be expedient to substitute a fine for “ the subtraction of
commons,” the Provost and Board, professing to make the
Statutes their rule, have no discretionary power.  They'
have no power whatever over cases which are described as

capital, and consequently they cannot dispense with any of

the_circumstances essential to the character of thosa cases.’
¢ The violent striking of a Fellow or Scliolar,” théy chunot

extend into the violent striking of'a Fellow, Schoiaw ot

any other within the Collegc—much less can they dispense
with the circumstances of ¢ violent strikidy,” and “*mﬁm
wound.” - It would be irrational to suppﬁe that' they
would be warranted in applying the meaning of the Siatute
to a striking, justified by sufficient pra¥ocation, or neces.
sary to one’s defence : or to an accidental striking. How
far the Statutes warrant the Board, in'denying to the stu:
dents, “as much fair play asthey would have in a Court

of JusTicE,”—the public will judge. With respect to °

my particular case, waving the qitestion of my guilt or in-

- nocence, I have been punished with a severity, not due,

even lo my imputed crime. The individual iujured, was
neither a Fellow, nor a Scholar, but a pensioner;;* and the

“ striking and woun ? of an unprivileged.: me,mber
b np ‘,

‘(even'though it were severe, though it were designed, and

though it were not justified by provocation) is provided
aa’amqionly in the first of the penal Statutes, and is not
there punishable™with expulsion. Where sevérity is not
admmsnbl’e, pr&{hmn&:‘y to pumsh is cruel, ‘and énjustice
doubly un ust

The prima fa}:ze injustice of condemning a person un-
heard, can scarcely be palliated by any circumstances, but
may be aggravated. If the strong testimony of many dis-

¥ Mr, Upten is now a Scholar,
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interested persons . were corroborated by every inference,
that could be arawn from the general conduct and charac-
ter ot the accused, still, that system must be infamous,
whieh would deny bim the opportunity of defending him-
self. What epithet then can be found sufficiently strong, for
asystem which denics that indulgence to one, whose whole
life refutes every charge advanced against him.

T was educated in Cork, by the Rev. Mr. Lee : the justly
fegretted demise of that gentleman, and the no Jess regret-
tea demise of Mr. Magiun, Master of Marlbro’-street school,
who, in my time, had becn Assistant to Mr. Lee, deprive
me of very strong testimony respecting my school-boy days.
Having, however, lefi school very early, the following tes-
timoniumn takes vp my lite from that period; and will, 4
trust, be deemed strong and decisive. Having intended it
for the Board, I sought the signatures of those only who
would be known to its members ; and whose high characters
would be equivalent to greater numbers ; but, were number
an object, I can in truth affirm, that, there is not in Clonmel,
an individual, who would dissent from any part of it. The
Provost saw it last October, before the Visitation, and ac-
knowledged its strength and respectability.

« We certifyythat we have known Mr. Daniel M‘Sweeny,
ihese several years, and consider hima young gentleman of exem-
plary propriety of conduct. He conducted here, in conjunction
with his father and brothers, a respectable Seminary, with consiv
derable eredit. From the time of his conmection with the Feinaiglian
Institution, what we knew of him was mere report, but that led
us to expect any thing rather than the melancholy eatastrophe
which restored him to us. With the circumstances of that
#ransaction, we profess to be totally unacquainted ; but we owe it
te justice 10 sayy that we mever considered him to be charac.
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terized by violence, or a disposition to quarrel ; ner knew him
to be guilty of a single irregularity.”

“ Clonmel, October 13, 1818.”

~ Signed,
¢ RICHARD CAREY, Prebendary of Donoghmore, and
Schoolmaster of Clonmel.” .

“ THOMAS FLANNERY, P.P. of Clonmel,”

“JAMES WORRAL, A. B. Dissenting Minister.”

¢ WILLIAM STEPHENSON, A.M. Vicar of Tullaghort.”
“ JAMES HILL, A.B.Clk.”

“ ROBERT CONSTABLE, M. D.»

“ GEORG i GREENE, M. D.”

“ EDWARD EAGLE, M. D.»

“ My knowledge of Mr. Dauiel M‘Sweeny, does not extend

.80 far back as that of the respectable Gentlemen, who have
signed the above testimonium—1I can therefore only testify, that,

during the last year in which he nas been resident in Clonmel,

his general character has been that of a highly regular, and well.

conducted young gentleman.”
% DANIEL HENRY WALL,

Rector of Clonmel.”?
¢ October 13, 1818.”

A person’s College character is estimated by his regula-
rity, and by the diligence and success with which he per-
forms his exercises. 1 had been nearly three years a mem- !
ber of College, and, though all that time engaged in the la- '!;
borious avocation of a teacher ; [ was not inatientive to my
College business; and—without entering into the minutia
of College judgments, &c.—not unsuccessful. This, asitis a
criterion of diligence, is universally received in College, as
evidence of propriety. A person who is not only seriousiy,
but laboriously employed for a large portion of his time,
and, who gives a proof of well-appropriating his leisure,
cannot be suspected of those irregularities, by which young
men generally forfeit the approbation anl goed opinion of
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théir snperiors. The best pledge a young man can giveof
propiiety is, a conscicusness of his interest, exhibited in
an anxiely for his reputation, and his improvement, I had
not incurred a single censure ; nor even a fine except for
some examinations, which, being in the country, I was un.
able to attend.  Under any other, than my present most
calamitous circumstances, I am sure I should obfain from
all the Junior Fellow: that knew me, (that is almost cvery
one of them) as warm and strong a testimonium, as any
other Student of my standing; but, under a censure of
the Board, it would be not only indelicate, but highly im-
proper in me, to require, from those gentlemen, an expres-
sion of their opinion which might seem to be opposed to
that censure.

It is extremely painful to me; to have been obliged to
speak thus of myself, but it is the only means by which I
can refute the calumny of my punishment, and expose the
precipitaney and injustice of my judges. Ofthe individual
who committed on'me the outrage, of which I complained,
I should be equally unwilling to speak severely, relative to
what is unconnected with my particular case. But did not
the admission of the Board make it unnecessary for me to
adduce presumptive evidence in support of my charge
against him, I could refer to incidents, at the chambers of
the Rev. Thomas Taylor, in College ; in the company of
Mr. Monnet ; and at the Moira tavern, in the company of
Mt. Finn, and Mr. M¢Shane, of College, related to me,
by themselves.  Of his College character, I shall merely
say, that he had various and strong reasons to be well
acquainted with the mode of proceeding at the Board.
To this fact the Provost has horne testimony, by acknow -
ledging a prejudice against him.

I would here remark, that having. alluded at the visita-
tion, to the Provost'savoiwal of this prejudice, the worthy
sentleman, with well-affected tenderhess For THE REPU-
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TATION OF A STUDENT, rose up, and, claiming for himself
the privilege of not denying my assertion, and YET not as-
senting lo il, “ protested against my making any use of any
conversation he had with my Tutor, especially to the detri-
ment of an absent individual.” Alas ! that that same genile,
humane and immaculate Provost, should, on a whispered
lale, not only have consented to the MurDER, but have,
himself, become oNE oF THE ExecurionERs, of the fair
fame of an individual, equally under his protection ; and
having, still stronger claims to that protection, while that
individual was absent, and wunconscious of his danger.
What will the honorable gentleman say, when I tell him,
that the individual (to whose interest he.has becn s0 mira-
culously converted from his prejudices) at an entertaine
ment given by himself to his selected friends, at tie
Moira tavern, on some provocation, flang a decanter at
the head of Mr. M‘Shane, kis own guest ; and, though
prevented from doing /%im any injury, did considerable da-
mage in glass and furniture; and #4is, in the company of
Mr. Finn.* '

I am sure I do not yield to the Provesr, in tenderness
for reputation : next, to the pain of having been obliged
to speak in praise of myself, is the pain of being under the
necessity of observing severely on the character of another ;
but, in this instance, I feel I would be warranted, did my
case require it, in being even more particular. The cha-
racters of the individuals concerned in an affray, might he
such, as to furnish an excuse for precipitancy, in deciding
between them. In this instance, I am bold to say, instead
of furnishing that excuse, they furnish the grealest ag-
gravation of that precipitancy. My character, considered
with or without a comparison with the other persons con-
cerned, was such as would obtain for me, in a Court,
warranting the most summary procedure, some indulgence;

* T was riot present—1I give this mercly on the report of Mr. VFinn, and
Mr. M‘Shane ; and from the circumstance of my having seen the bill for
broken glass, &c. I think between 3 and £4,
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at least time to make my defence. Before the Board of
Trinity College, those circumstances in my favor, which
should have the greatest weight there, did net obtain for
me EVEN THE INDULGENCE OF AN INTIMATION THAT [
was AccuseD ! ! —Nay—my own unimpeached character ;
the reprobate character of my antagonist ; the palpable evi-
dence of violence on my face, a suspicion that the witnesses
were hostile to 'me, the fact of my being unaware of the
charges, the seriousness of the consequences, and the great
difficulty of undoing what they were about to do, were
insufficient to prevail on the Board to suspend their deci-
sion for a moment; and yet, these are the men, that at the
last Visitation, had the unparallelled modesty to demand,
% that their decisions should be final.”

With respect to the justice of my punishment, I would
ask any honest man, after reading the foregoing detail,
what presumption of my guilt can fairly be deduced
from a condemnation obtained in the manner I have de-
scribed—on secret evidence (by the admission of the Board)
afterwards impeached @ On the contrary, does not my
whole conduct afford the strongest presumption of my in-
nocence 2 As soon as I discovered my punishment, I com-
plained of not having been heard in my defence—1 asked
for A TriaL—I wrote to the Provost for o TrRIAL—I per-
sonally solicited the Members of the Board for A TRIAL—
I memorialed for A TriaL— I applied for even a hear-
ing before the Board—I APPEALED To THE VISITORS
IN THE FAcE oF THE couxTrY! Does this look
like a consciousness of guilt; or a consciousness of in=
swocence 2 Would [ have sought to have my guilt con-
firmed by the Chief Justice? Would I have sought to
make my disgrace more public, by its promulgation in
open Court? 'What could have impelled me to sacrifice
the hope of mercy, which even gwill can entertain, by
defying the Board in so public a manner, as to make it
impossible for them to be merciful, even if they were more
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placable than offended men of power generally are ¥ Was
it a consciousness of guill, ora consciousness of ing"zoccnca 2
But my innocence does not rest on these presnmptions
alore, however strong.  What charge have 1 left unan-
swered ? Will it be believed, that I was THE AGG REssOR—
THE AUTHOR OF THE AFFRAY. My character, and that
of the other individual econcerned, considered together, for-
bid the supposition ; the acknowledged fulsehood of the
witnesses in suppressing the cut, to which I ascribed the
provocation, and their object for so doing, forbid it. Nay;
the Provost himself—by being reduced to the necessity of
justifying my punishment, by assuming a general principle
which is false, namely, ¢ that «// might have been expelled,”
and, by falsely arguing from that fulse principle, < that
therefore, one not the most guilly, might be selected—has
altogether given up the supposition, that I was the aggressor.”
Will it be believed that 1 acted criminally towards Mr.
Upton 2 His owu letters “ acquitting me of any intention
to injure him ;” forbid it—common sense, without an y other
evidence than the absente of any motive, weighing my
character against the charge, would acquit me of it.—
Will it be believed that I was drunk ? The testimony of
that highly respectable gentleman, Surgeon Wilmot, of
York-street—making it unnecessary for me to appeal to my
character, or to other evidence—refutes the calumny., What
then is my guilt >—That (though I took the precaution of
ascertaining, as far as strong probability went, that | would
not meet a certain individual, whose company, because of his
violence of character, was objectionable,) I accepted an in-
vitationto a party in College —that there—being most out-
rageously and violently assaulted, I did not exhibit a for.
bearance beyond the lot of umanity—a tameness beyond
that of the worm on which we tread. ‘I'bat, outraged in m ¥
feelings, and wounded in my person, I shewed a degree
of reseniment which any one would have felt—-ceriain!; not
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equalling the violence with which I was assaulted.—That, a
gentleman having interfered, and caught me by the arms, I
struggled to extricate myself, and cut him accidentally—and,
for this—notwithstanding the lenity of the Statutes—not-
withstanding the extreme delicacy of the situation in lifey
which I filled, (my present existence, and my future hopes,
depending on my reputation)—the Board of Trinity College
expelled me, without a hearing of my defence—without an
intimation that I was accused! And the individual who
had so unprovokedly assaulted me—who had inflicted
three wounds upon my face—an old offender against Col-
lege discipline—they acquitted!!! s this justice ?

I do not mean to impute to the Board intentional injus-
tice—their mode of investigation exposed them to imposi-
tion, and I am ready to believe, that they were imposed
upon—they were irritated, and their decision was preci-
pitate—their first fault was only ErrRor—their grand
fault,* that which often includes tyranny, cruelty,
oppression, and imjustice, is oBsTiNAcY. For fhese 1
have left them no excuse—iheir mode of investigation
should be 'a model to others—they should be superior
to irrttation—their precipitancy has no excuse, in a coun-
try, and under a constitution, where, even the culprit,
after being publicly accused, and confronted with his ac-
cusers—after being heard in his defence, and found guilty
by his peexs, is asked by the Clerk of the Crown, if he has
“any thing to say, why the sentence of the law, and execu-
tion thereof, may not be awarded against him.” Their
precipitancy has no excuse in the relative characters of the

# Tt is but just to remark, that, whatever I have said concerning. the
Board, is not intended to apply to its Members, individually—but merely o
the influence which directs its decisions. The Board consists of the Pro-
vost and the seven Scnior Fellows. At the time of the mv/tgstigatian, Dactors
Prior and Lloyd were absent: Doctor Phipps voted against my expulsion,
and Doctor Davenport, though he did not tell me so, éxpres'sly, gave me to
understand, that hie also voted againstit, These gentlemen, therefore,are
not chargeable with any part of the transaction : take them from the Board.
and what remains—The Provost and * * ¥ |
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_persons conicetned—t#ey should be the last to decide pre-
cipitately on that, whose value it should be their object to
inculcate—they should pause, even when it would be ne-
cessary to do an injury to those, to whom naturally they
were the dispensers of good. i*'cr their obstinacy I have
left them no excuse inthe established lenity of the Statutes;
none in the moderation of my request “even to be heard.”
By refusing me a copy of the evidence, and the charges
upon which I was expelled, they have left themselves no
éxcuse for any part of their conduct.

* I'now subniit #heir conduct and my guilt to the judg-
ment of an impartial public  Had there been any other
means left me, of discharging the sacred obligation of vin.-
dicating my character, 1 would not have resorted to this.
That I have not willingly resorted to it, I offer, my pati-
ently remonstrating for twelve months—my appealing to
the Visitors—after that, my patience—and again, my re-
monstrating, as proofs—Had th=y bren asslow to punish, as
I to vindicate my character, I had been saved the pain—the
public the trouble, and themselves, perhaps, the mortificas
tron, of this exposure, , .

I e

’

It cannot be riecessary to point out how Tris case illus-
trates the danger of intrusting the Board, with * absolute
and unconirollable power over the independent members
of the College; without.any responsibility for the justice of
their measures”’ 1t must be perfectly plain, that if an
individual Student maysbe injurcd, without the means of
redress, 70 Student cian'be considered safe; a// may be in-
Jured—all may be expelled. However unlikely it is, that
any set of men, intrusted with the power; would have the
hardihood to resort to this extreme measure ; it is quite
coneeivable, that obnoxious individuals may bhe se-
lected for eppression dnd injustice—and cvery one must

F
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tremble, who cannot assure himself that he may not be
one of those obnoxious individuals. When a person, pro«
fessing to be innocent, and complaining that he was expelled,
contrary to the Statutes, and, contrary to every principle of
justice, without an opportunity of defending himself, is
told, that he cannot be redressed, it must be obvious, that,
for particular purposes, any individual may be expelled
without the shadow of a pretence. A corrupt, unprin=
cipled Provest, ambitious to give a representative to the
University, would find in this power a ready instrument to
effect his purposes. The Electors of the College are
ninety-five, whereof seventy are Scholars. The Scholars
must be chosen from the unprivileged Students, or inde-
pendent Members of the College. I then, every year
previous to the examination for Scholarships, or, even the
year of an anticipated dissolution of Parliament, the Pro-
vost would expel or rusticate a few only of those candi-
dates, whose talents would secure their clection, but whose
interest would not be with Jiim, his ranks would quickly
be tilled; for every place thus vacated, and filled by a par-
tizan of his, would make an accession of two to his strength.
"This would not be difficult ; with a majority at the Board,
he could expel or rusticate them on some pretence, or,
without a pretence. If the rusticated appealed to the
common law, they would incur expulsion by the Statutes ;
if either they, or the expelled, appealed to the Visitors,
they would not be heard—¢ the decisions of the Board,
with respect to independent members, must be final,”
This, indeed, is mere speculation, but it is possible, and
certainly not improbable, when we consider the powerful
motive of a corrupt zeal, and recollect, that the injury of
expulsion from a University has been defined by one of
the first authorities in the kingdom, the Chief Justice of
the Common Pleas, to be no more than the amotion of a
boarder from an ordinary boarding-school.
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Under the present virtuous and well beloved Provost, no
apprehenaion of those evils can be entertained ; his integri-
ty is unimpeached—but, of his falibility the Reverend Geu-
tleman has himself given soom proofs—Ilis supplying the
acknowledged deficiency of the College-Course in the
BerLes LerTers, by suppressing one of its finest Institu-
tions, the HistoricaL Socterv—is one. His attempt,
nearly to close up the Library, because, “some one had
been reading macick there,” is another, His manner of
complying with the precept of the Statutes, which directs,
«{hat he, and all the members of the College, should culti-
vate to the utmost of their power, concord, unity, peace,
and mutual good will”—his manner of complying with this
precept, [ say, by fomenting the late eontested election,
will, by those who know how much that conecord, that unity,
that peace, and that mutual good will, have been improved
by it, be admitted as a third proof. If then there were
nothing but the falibility of these men, exhibited in the de-
tail now before the public, this alone should be suflicient
to enforce the inexpediency of their possessing a power,
which may be made an instrument of the oppression of in-
nocent individuals—which may be converted to the pur-
poses of political intrigue—in fine, a power by which any
Provost, that may be vicious and base enough to undertake
it, may, when he pleages, make his corporation a close
borough.

If it were necessary fo point out how this case may serve
as an apt comment on the ¢ circumspection and lenity
which the Vice-Chaecellor was assured the Board would
display in the exercise of its power,” I need only refer to
the extraordinary circumspeclion of taking evidence in se-
cret, and diligently concealing from the accused, both be-
fore and after punishment, the evidence and the charges

on which he was condemned ; or rather to the want of
2 -
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cireumspeelion, to which they themselves plead guilty, by
ackuowledging, that, after their secret, precipitate, and
yet circumspect investigation, I had shewn sufficient
grounds for inculpating others.”-—If'the principle, that ¢“.Ju-
dex damnatur cum nocens al solvitur” be admitted, we will
be reduced to the necessity of translating “pamsarur,”
is eircumspeet, if we give the Board credit for circum-
spection,” in this case, And, as for their “lenity,” we
may give them credit for the lenity of permitting the
guilty to escape, and punishing the innocent ;—but, if this
be their lenity, the punishing of THEFT by “afine of a
wonth’s commons,” must be the severity of the Statutes.
Having now, by my case, illustrated the danger of the
principles, upon which the decisions of the Board, with re-
spect to independent members, are assumed to be final—
having shewn the “lenity and circumspection” of the
- Board—having shewn that the decision which excludes me
from redress, leaves alf exposed to injury, it only remains
for me to examine the validity of that decision,
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THE real grievanece which MY CASE exhibits, resulting
from the exclusion of the independent members of the Uni-
versity from any means of redress, makes it unnecessary
for me to expatiate on the probable evils of such a system;
and will, I trust, serveas an apology for, what, under any
other circumstances, would be an unpardonable presump-
tion—my undertaking to canvas the decision ypon which
that exclusion is founded.

It were, indeed, to be wished, that the task had fallen
to some one more competent to ifs execution ; but, as the
promulgation of ¢ a power (in the emphatic words of Mr.
Plunket) incompatible with the principles of our free con-
stitution,” after a lapse of six months, has raised up no
abler advocate for the unprivileged Students of the Uni-
versity—1, with great diffidence, offer myself as the hum-
ble assertor of their rights, and my own ; proposing to
shew that the Fellow-Commoners, Pensioners and Sizars
have, when aggrieved by the Board, a right of appeal to
the Visitors.

’



Before I review the decision of the Vice-Chancellor,
and observe on some heterogeneous matter, which his
Lordship thought necessary to blend with it, I shall state,
m the clearest and most perspicuous manner I can, the
arguments to be deduced from the Statutes of the College,
in support of the Right of Appeal which I propose to
establish, ‘ |

Fivst—TFhas all the Students kave o rycur to education—
is manifest, from its having been the primary object* in
founding the College, to provide for the education of Stu-
dents in general, without any restriction : for, if this be
admitted, and the kicut he denied, it would follow, that
persons enly secondary in the contemplation of the Found-
ers (although intrusted with the executjve power,) may
defeat the primary object, by refusing to admit any Stu~
dents; and may, at their ease, enjoy the funds, without
keeping in view the end of the endowment of the College.

Besides the right to education, which, derived from the
nature and the express object of the institution, I contend
every ane enjoys, ke possesses, alsa the inchoate right, qzj

* This is manifest, from the clase of Hemy Usher’s petition which
Queen Elizabeth recites in lier chatter ; “ Whereas our beloved 5uhject,;
& Henry Ushbr, Archdeacon of Dablin, has besought us, i the name of the
“ City of Dublin, that, inasmach as no College for educating Scholars in po-
“ lite literature, and the arts, as yet exists in our kingdom of Treland, We
“ would deign to erect, found, and establish one College, the mother of a
“ University, near the City of Dubliv, for the better educalion, institution,
“ and instruction of Scholars and Students, in our kingdom aforesaid ; and,
“ also, that in some Way a convenient provision may be made for the sup=
“ port and maintenance ofa Provost, Fellows, and certain Scholars :  Anow
*“ ye, that We, in consideration of ou singalar eoncern to liave the youth of
““ our kingdom of ¥reland, piously and libevally instructed, and our benevo.
¢! lence towards studies, and the studions, &c, &e.—~assenting 1o this pious
““ petition, will, graut and ordain for ourselves, our heirs, and successols,
“ that henceforth there he and sha!l hea College, tlic mother of a University,,
‘“ ina certain place, called Allballowes, near Dublin, atoresaid, for the cducu~
“ tiony institution, and instruction of Vouths and St udents,” &e, §e.
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- wclural eligibilily, 0 the offices and privileges of Fel.
low and Scholar. 1f then, the Executive authiority of the
College have an arbitrary power to inflict on a Student a
punishment, (not only in their own, but in the construction
of other Colleges,) branding him with infamy, and, by its
operation, rendering him in-eligible to these offices —they
have a power capriciously to destroy the natural rights of the
subject :—a position, which it would be as absurd as it
18 unconstitutional to maintain.”* ‘

That all the Students ave subject 1o the Stalules—may be
inferred from the Provost’s oath, (cap. 3.) wherein he
swears “{o govern and defend all and every of the Fellows
and Scholars, Fellow-Commoners, Pensioners and Sizars,
and the other Members of the College, by the same laws and
Statutes ;”° from the fact, that the penal Statutes are so con-
structed as to apply to all the Students, (cap. 11, and 23.)
and from the express provision, (cap. 10, in fine,) that < af
the pupils, of whatever denomination, should be subject and
obedient, with respect to morals and scholastic exercises, tothe
same laws and Statutes, as the Scholars supportedby the Col-
lege, and that they be punished, if they deserve it,in the same
manner.” Hence the precept, (cap. 27.) « That the Sta-
tutes should be read publicly and distinctly, in the chapel or
hall, by the Deans, at the beginning of each term, which
reading, (ne quis eorum quibus parendi officium incumbit,
ignoratione peccet,) all the Fellows, Scholars, Fellow- Come
moners, and the other Students are bound to altend, unless
the attendance of any be dispensed with, on sufficient
grounds, by the Provost.” Hence the practice of putting
a book of the Statutes, into the hands of every Student, on
his entrance and matriculation.

That all the Students are to be protecied by the same
Statutes—may be inferred from that part of the Provost’s

* This arzument, the Rev, Mr. Wall, Scholar, in my jndgment, very properly
ohjected to the: Chief Justice's opinion, that the Students (being merely
boarders,) might be dimissed at pleasure, without any right ef appe.l. :
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oath, where he swearsto © pEFeND them by the ‘sd}ne laws

and Statutes,” as well as from the maxim, that in Iaws
“ subjection and protéction are reciprocal.”

That it is not intended that the Board should exceed the
prescribed rule of the Statutes—will appear, no less frem the
effect of written laws to limit the executive power, and the
fact, that they are, themselves, subject to the Statutes, being
legislated for, along with the Students, without any dis-
tinction (cap. 23.) subject, for the same crimes, to the
same penalties ; than from the 1mposs1b1hty of supposing
them possessed of discretionary power, without the
inconyenience of also supposing, that they may capri-
ciously and unjustly, more than del'eat the primary object
of the Institution, by doing an injury to those for whom
a benefit was intended ;—and that, while af/ are subject to,
some only are protecfed by, the letter of the law.

Having, as I conceive, shiewn that all the Students of the
Collerre possess certain Rights, on the sole condition of
obeying, not the arbitrary will of any set of men, but, the
Statutes ; and that, by these, all are protected in the enjoy-
‘ment of their rights, from injustice and oppression ; it
rémains to shew how this protective pozp)cr of the Statutes is
made operative.

Written laws, unless the éxecufive power were responsne
ble for the just administration of them, would be nugatory.
This, as well as the fact, that the executive power of Col-
lege issubject to the laws which it admmlhtexs, presup-
poses a superior authority :  this authorlty is vested in
certain officers, called Visitors, concerning the extent of
whose power—{rom what we read in Blackst(me, (cap. 18,
vol. 1,) no less than from the Chief Justice’s having al-
lowed a reference 16 the Statules, to ascertain kis—we may
infer, that it is as unlimited as the Founder hath made it.
We are then to inquire in the Statutes; if the Visitors
are, as appointed representatives of the Founders, to
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secure the just appropriation of the funds, the pure ad.ni.
nistration of the laws —to protect a//the Students in the en-
joyment of thoserights which the Founders’ property pur-
chased—to redress all grievances, and to correct all abuses;
or, if they labor under any disability and limitation of their
power.

There does not appear, in any pact of the Statutes,
any limitation to the authority of the Visitors; on.
the contrary, they are empowered, (pag. 9, Chart. Eliz. et

31 Carol.) ““1o decide and definitively conclude ArLr suils,
“ actions, and controversies, which the Provost and the
“ majority of the Board may not be able to settle, and to tale
 cognizance of ALL abuses, not correctcd by the Provost
% and Board! And, (cap.27 Carol.) they are not only em-
“ powered, but besought to go to the College, and.call toge-
4 ther the Provost, Vice- Provost, Deans, Bursar, Leclu-
“ rers, Fellows, Schelars, and all the Students in general,*
“ and to visit the College, as well the Head as the Members,
“ and diligently to inquire concerning each and every thing,
“ touching the state, interest, honor, and STATUTES of the
¢ College, concerning the reformation and correction of the
% Provost, Vice=Provost, Bursar, Deans, Lecturers, Fel-
“ lows, Scholars, Students in general, and Porters, and
“ from the same to require an oath to declare the truth in
“ every thing aforesaid: and all crimes, excesses, abuses
“ and omissions, by whomsacver of the said College, and
« howsoever commilted, discovered inthat Visilationto punish
“ and veform, or to take care that they be punished and re-
“« formed by those whose duty it may be, &c. and to do
“ every thing mecessary to their correction and reformation,
« although tbat should extend to the privation or amotion of

# T think it necessary J;ere to ohserve, that 1 differ from the Chief Jus.
tice ‘n the merpletanon of discipulos, which 1 shall defend by and L y=tlie
point atissue can be established mdepeudently of this translation, but as it
is, nevertheless, not uni npcrtant, and some way connected with the Chief
Justice’s dﬁun, i bave dclenmned not 1o paas it snmoticed.
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redress all grievances—to correct all abuses—to exercise
jurisdiction over, and to afford protection to, all in the
College, or any way connected with it. Whatever is
wanting to the establishment of this, in the arguments
which I have adduced, may be fairly admitted to be sup-
plied by the inference to be drawn from the conduct of
Lord Clare, when Vice-Chancellor. His Lordship exer-
cised that jurisdiction over independent members, which
my construction gives the Visitors, by (in the year 98,)
expelling independent members : and, as he should, to be
consistent with this first act—also heard their appeals from
the decisions of the Board. By expelling them he has
justified my interpretation of discipulus ; for, inthe Sta-
tute, the Visitor is permitted to proceed * ad privationem
seu amotionem Prepasiti, Vice- Prapositi, aut alterius cujus-
cunque ab adminisiratione, vel officio, seu ad amotionem
alicujus Socii, Scholarisvel Discipuli ab hoc Collegio,” &c.
Here, unless we translate ¢ vel discipuli,” or Student in
ceneral, the Visitor has no power to expelan independent
member.  Chief Justice Downes himself, limiting the sig-
nification of Discipuli, declared that, ¢ the Visitors had ne
jurisdiction over the independent members.”  But even, if
this were the case, they have still the means of redressing
them, by being empowered “lo punish and reform all
crimes, excesses, abuses and omissions,” without any restrie-
tion, as to the persons by whom committed, or against
whom committed ; “ Crimina, §c. QUORUMCUNQUE dicl;
Collegii ¢t QUALITERCUNQUE commissa.”

Nor would this construction prevent them from punish-
ing ¢ the crimes, §c. of WHOMSOEVER of the said College;”
for there is an express clause, enabling them, where it i
not intended that themselves should directly exercise juris-
diction, to compel the Provest and any others, to do their
duty ; ¢ aut ut puniantur et rcformentur per Preepositum,
vel quorum inierest, curare.” 'This clause is inserted, to
cnable the Visitors to  correct the porters and other infes
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rior officers,” without directly exercising jurisdiction over
them. Ifa Student, ill-treated by any of these persons,
and dissatisfied with the redress, which, on complaint, the
Board may have given him, appeals to the Visitors; they,
by this clause, are empowered to compel the proper officer
to fine (by subtracting from their wages) or to dismiss
them. The clause is not at all necessary to enable them to
punish the erimes of the independent members, by indirect
jurisdiction, as may be inferred from Lord Clare’s having
exercised direct jurisdiciion.  But betore I justify his
Lordship’s and my interpretation of discipulus, I will reca-
pitulate a few of the contradictions, which would flow
from the opinion, that the independent Students have 7o
appeal to the Visitors.

The Board, having a prescribed rule for the government
of @/l the Students, may, with respect to some, for t/is
rule. substitute any thing the most opposite ; and make sub-
servient to their own will and caprice, not only the right to
education, which the Founders of the College had pro-
vided for all; butalso, by implication, the natural rights
of the subject. Where (in cap. 11.) it'is directed « if, in
consequence of the dissolute habits, &cs (either within the
walls of the College, or elsewhere,) of any one, &c. it
should happen that the College be  publicly—badly reported
of. that the delinquent for the first time, be admon-
ished (tantummodo) oNLY : The Provost and Board, al-
though they are strictly eonfined to this punishment and to
this Statule, *“ unless it be a crime provided against in the
Statute, concerning the punishment of greater crimes,” may
expel the individual.  Perbaps I could point to an instance
of three so circumstanced, whose case mercy could have
as easily confined to this Statute, as angry severily has
wrested it into the more penal one ; but, to be more mode-
rate—they may admonish him publicly, and rusticate him
Jfor twelve months. Here would be the intention of the
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the will and intention of the Founders and Testators may
have cffect. In the case of an expelled Student appealing
to the Court of King’s Bench, the business of the Court
would be, first, to ascertain the intention of the. Fouude:s,
with respect to an appeal to its jurisdiction. There could
be no more positive proof that they intended no such ap-
peal, than the fact that they prohibited it under the severest
penalty they could inflict. My assumption then, ¢ that the
independent members excluded from visitatorial protection,
are left no means of redress; and that the Board, not re-
sponsible to the Visitors, is responsible to 20 tribunal,”
is here justified; if it were not already justified, by the
Vice-Chancellor’s description of those independent mem-
bers, and their relation to the Board.

But the Founders—the framers of the Statutes, did not
leave themselves, liable to the imputationof the savage
cruelty of (after recoguizing the possibility of dissatisfaction)
cutting off all means of remedy—they did not leave them-
selves, I say, liable to this imputation—to be justified by
the previous appointment of Visilors, without any limits to
their authority ; or by the subsequent clear, and comprehen-
sive definition of that authority, including all possible cases
of grievance.  No: en the very spot, lest there should be
any misconception—lest any should thirk them so cruel—
they say—we do indeed prohibit a recourse to the common
law, (“tamen:’) “‘however,” lest we should be suppcsed se-
vere,or (o favour injustice, recollect, that “zwedo nct prohibit
an appeal to the Visitors.” They did not betray the indis-
cretion of excluding that security for the just appropriation
of their property, which the law of the land, unless they pro-
hibited  its interference, or appointed a sufficient authority,
would interpose. No: for the very momentthey withdraw
that security for their laws and their subjects, they tell us
that they have appointed another ; ¢ however, we have pro-
vided an appeal to the Visitors. '
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The only objection® I ever knew lo have been made to
the reasonibleness (on asuperficial view) of the claim that
the right of appral should be- allowed to all, was, that it
wouid be imposing on the Visitors a troublesome and ardu-
ous task, to require them to hear the appeals of nearly six-
teen hundred Students ; whereas many of them might appeal
about the most trifling thing—even about a small fine.
‘The answer to this objection, if probably the strongest

confirmation of my arguments. The framers of the Sta-

tutes having incontemplation the indefinite number of Stu-.
dents, for whom, education was provided, took the same
view of theinconvenience ; and immediately after the clause
recognizing the right ot appeal, introduced a clause ‘“em-
powering the Visitors to reject (without hearing) any one
that may appeal foolishly, and about any thing trifling.”
And why? < lest discredit should be brought on the College,
or TOO MUCH TROUBLE SHOULD ACCRUE TO THE VISITORS
FroM NUMEROUs APPEALs:” and still further, they em-
powered. them (having first consulted the Chancellor,) to ins
crease Lhe punishment, when the serious malure of the case
obliges them to hear it, but when a real grievance shall not
be established.” ‘“SED NE FREQUENTI APPELLATIONFE
Collegio Yedecus, aut ViSITATORIBUS NIMIA CREETUR
MOLESTIA, licebil iis, incpté, aut de levi appellantem rejicere ;
appellantem verd in causi graviori, et absque justo grava-
mine, licebit Visitatoribus. (sed consullo prius Cancellario
Academiee) ipsum pro qualitate delicti, severiori pend
afficere,” cap.’'1l. |

Without looking elsewhere to ascertain the spirit and
intention of the Statutes, it would be an outrage on com-
mon sense, to suppose, that it could have been intended—
after recognizing the possibility of a *justum gravamen,”

* This objection was made in a large company in Dublin, last November,
where the Vice-Chancellor’s decision happened to be the subject of con-
versation,
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sentenices ; this will be perceived to consist in the prohibi-
tion of external; but the provision of internal interference.
If we suppose the intention to have been, merely to say
“ however we do not prohibit Tue right of appeal which
we have elsewhere provided,”—we must also suppose that,
without this clause, the rendering penal an application to
external Courts, would have prohibited an appeal 1o
a Court established for that purpose, within the College.
As there is nothing in the Statute that could possibly
restrict the right of appeal already provided, the use
of tamen here would be wrong, and the clause altoge-
ther unnecessary. But his Lordship’s argument was
still further fallacious—he said, " it applied to a right
of appeal already provided, and assumed that that was a
limited right. Now, the only place in which we find the
Visitors noticed before this in the Statutes, is in the Char-
ters of Elizabeth and Charles; where we find, Visitatores
<« omnes lites, actiones et controversias (quas Preepositus et
major pars Sociorum non possint componere divimant et
definiant, et omnia graciora delicta ab ipso Preposito et
Sociis non emendata, animadvertant.” Here we find the
species of appeals, not only not limited, but very generally
described, ¢ oMNEs lites, actiones et controversias.” 1f we
compare the * omnes lites,” in this place, with the “ompnes
lites,” whose determinations are, by the clause in question,
confined within the College, we can have no doubt, but
that it was the intention of the Framers of the Statutes,
that all controversies should be decided by the Visitors,
without any restriction, except where the cause may be
< foolish or trifling.”

His Lordship translated  Scholarcs et discipulos omnes,”
¢ the Scholars supported by the College.” 1, it will be
seen, have translated these words, the Scholars and Stu-
dents in general. "His Lordship justified his enterpreta-
tion by the title at the head of the Statute which cone
cerns only the seventy Scholars—uamely, “ De Schola-

»
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ribus sive Discipulis.” 'To this T object that, first, the
etymology of the word is in favor of my wranslation ;
and, secondly, I will shew it 10 be used in two sig-
nifications in the Statutes; and, in a particular passage,
we are bound to adopt that signification 1o which the con-
struction inclines, and of which, the spirit and intention of
the author seem to approve.

"I'he only place where ¢ Discipuli et Scholares™ occurs
manifestly distinct from, and forming ouly a part of, the
Students in general, is in cap. 10, where we have ¢ pupilli
omnes quocunque vacenlur nomine iisdem legibus & statulis,
&e. quibus discipuli et Scholares Collegii expensis sustentati.”
if it were intended that * discipuli et Scholares” should
signify tbroughout the Statutes, as the Vice-Chancellor
claims, * merely the Scholars supvorted by the College,”
the annexation of ¢ Collegii expensis sustentati,” would be
unnecessary : the effect, then, ot the new idea, ¢ Collegii
expensis sustentati,” being more particularly to define, and
therefore to limit the application ot * discipuli et scholares ;”
« discipuli et scholares COLLEG1L EXPENSIS SUSTENTATL,”
must signify fewer individuals than ¢ discipuli ¢l scholures
OMNES.”

In cap. 15, Concerning the exercises of the classes—we
find it directed, that all the Under-graduates be distributed
into four classes—and the persons thus denominated i
qui nondum sunt graduati,” ave designated through the en-
tire of the chapter by the term discipulic  And sl
stronger (if possible) we have, eap. 14, * discipulos cujus
cunque generis,” velating to the discipuli of the following
chapter, that is ““ii, or persone, qui mondum sunt graduali—
cujuscunque generis’—that is, of whatever denomination,
whether Fellow-Commoners, Pensioners or Sirars—disci-
pulus being used in both these places, mauifestly in the
wide or literal sense ; and no where have we scholares et
discipuli, nor scholares et discipulos omnes, manifestly in

he limited sense of Scholars supported by the College,
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What T gain by interpreting ¢ Scholares; et Discipulosy”
¢the Scholars and Students in general” is ; that it must ap-
pear monstrous, that it shonld, for a moment be doubted,
that the independent members have visitatorial protection,
when thev are so plainly directed “to be called together
and. visited.,”  That they have visitatorial protection I
have shown, independently of this command to visit them ;
and I now suboit it to any man of common understanding,
1or the Vice-Chancellor himself, and to the members of the
Board who are interested, if my proposition, that the inde-
pendent members have a right of appeal o the Visitors frem
the decisions of the f3oard, does not clearly follow, independ-
ently of any other arguments, from the fact, that all the Stu=
dents are to be governed hy the Statutes—and that the Vi-
sitors are besought ¢ diligently tfo inquire concerning each
and cvery thing touching the Statutes.” With this single
argument supported by the spirit of the Statutes, I should
almost bave contented myself, had I not, in meeting the
Vice-Chancellor’s decision, to defend the RIGHTS of sixteen
hundred Students, and the cnArAcTER of the M1 LDEST and
MOST BENEVOLENT Coile of Laws, ever framed for the go-
verament of a Public Institution.

Having shewn the correctness with which the Vice-Chan-
collor translated the Statutes, 1 now proceed to examine
his Lordship’s description of the Sizars, which may not
be unimportant. By this I will at once shew that he mise
took both the letter.and the spirit of the Statutes, and re-
move a very erroneous impression, which his description is
calenlated to make on the public, respecting the situation
in Colleve, of that class of Students, After saying, that
whe eonsidered Commoners and Pensioners only as persons
who paid for their board and education, and similar, in
every respect to pupils af a boarding school : and that, for
ANV tmpropriety of conduct, they could he sent away from
the University, inlike manner as they would from any Se-
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minary of education.”” Headded, that Sizars* were persons
whodid not come within that description ; and although he
should be extremely reluctant to make any observations
which would be likely to hurt the feelings of a class of
men, some of whom had risen to the highest situations in
the State, and had reflected the greatest honor on the
University where they had been educated ; yet, it was
absolutely necessary, however painful it was, to remark on
the pecaliar situation which they held in this College.
They were, in fact, denominated poor Students, and their
duty was to attend as servants on the Fellows, and their
more fortunate Brother-Students; their time of remaining
in College was undefined ; they were not obliged to attend
any examination, nor was it necessary for them to be ex-
amined for entrance. They were admitted through favor,
and were liable to be discharged at pleasure; they were
ot members of the Univérsity, and therefore had no right
of appeal to the Visitors.”

Although this description could impose on those only
who may be totally ignorant of College affairs, yet, as it is
sanctioned by the Vice-Chancellor’s authority, it does de-
serve to have all its allegations met by a true statement. I
awe itno less to myself, and to that class of Students to which
I had the honor to belong, than to the character of the Col-
lege, to correct so gross & misrepresentation, into which
nothing but his Lordship’s very imperfect acquaintance
with the Statutes could have led him. It is indeed to be
regretted, that, as ¢ it was absolutely necessary 1o remark
on the pecaliar situation of Sizars,” his Lordship did not
inform himself better on the sgbject.

* T extract this from the report of the proceedings, given in the Free-
mau’s Journal of Saturday, October 31, 1818,

i
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The laws of Trinity College make no distinction between

those subject to them, but, on the contrary, provide* . that
no distinction should be made. The question was, whether
a Student had a right of appeal to the Visitors. As the
law made no distinction between the different classes, it
could not have been absolutely necessary to the elucida-
tion of the question, ‘ to remark on the peculiar situation”
of the class to which the appellant belonged. it may in-
deed, be necessary for other purposes, and so may a misre-
presentation of the class be necessary.
* The situation ofa Sizar in this College, so far from be-
ing degrading, is often an object of ambition, to many who
are mdependent of the immunities it confers. They are, it
is true, “ denominated poor Students;” but they are af:
Jectionalely so denominated ; and, for them the Statutes
cvince, throughout, the most paternal regard. In the elec-
tion of Scholars, the poverty,+ and merit of the candidate
must decide ; and, in the election of Fellows, the prefer-
ence is to be given, (ewteris paribus) to the Scholars,}
(who, we willrecollect, were to be elected out of the poorer
candidates, in preference to their more wealthy compe-
titors.)

We find the Sizars mentioned in the Statutes also, as
persons whose services would be necessary to the FellOWS,

Schosars, &c. : but, to understand this, we must consider
the origin of Slzars. They are no more than the lay.
brothers of the old ecclesiastical establishments, whose
offices, so far from being considered servile, were consi-

* « Pupilli omnes quocunque vocentur nomine iisdem legibus et Statutis,

teneantur et pareant, quibus Discipuli et Scholares Collegii expensis susten-
tati, &c.” eap. 10.

f ¢ Inqua electione babeatur ratio inopie, ingenii, doctrinz, virtutis,”
cap. 5.

1 “ In hac electione discipuli Collegii semper precferantor, atque simi.
iiter teruiores ditiorihas,” &c, cap, 6,
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dered honorable. We find Sizars, I say, so mentioned
in the Statutes, owing, [ suppose, to this their origin ; but
they have no such daties as these here implied to perform.
They have no duties different from those of the Feliow-
Commoners and Pensioners. They may live in College,
or out of College :* if they live in College they can be
rewarded for their diligence, by being appointed to situa-
tions of considerable emolument, (often with mere nominal
daties,) of a nature that could not offend the most squeamish
delicacy ; and the only thing that could be considered in
the slightest degree painful to the most delicate feelings, is,
that their hour of dining is later than that of the other
Students, and the joints served up to them, are those re-
moved from the Fellows’ table : the vegetables are, how-
ever, dressed for themselves, a clean cloth is laid for them,
on a separate table, and they have the attendance of the
porters. Whether this is degrading or not, can be best
collected from the opinion entertained of itin College, where
only (the concomitant circumstances being known) the
matter can be fairly estimated.

There is no class of Students more respected in College,
nor any class in which a young man of merit may more
readily recommend himself to notice ; for the general icel-
ing is, that they are, as his Lordship admitted, a merito-
rious class.

There is not only an election, but an examination pre-
vious to admission. The subject of the examination com-
prises the whole entrance-course of the Fellow-Commoners
and Peasioners, together with the classics of two terms in
the junior freshman year. 'I'he vacancies average from six
to ten, and the candidatest from fifiy to seventy: and,

* Of this ¥ am an instance, having never lived in College, or per-
formed any duties different from those which I would be bound to periorm,
if I were a Fellow='ommoner, or a Pensioner.

+ At the late examination for Sizarships, the number of candidates was
seventy-five.
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from the extent of the course, and greatness of the compe-
tition, success is considered highly creditable, and a test of
classical knowledge, not inferior, and even by those who
have obtained both distinctions, declared superior, io the
obtaining of a Scholarship. They scarcely ever fail to
obtain Schelarships, and several of them are to be found
amongst the present Fellows.*

To their success in after-lite the Vice.Chancellor has
done ample justice. To be greatly successful without any
of the advantages of fortune, rank or connections, is deci-
sively indicative of superior personal merit : and the Sizars,
considering their number, (only thirty) and the many in-
stances of distinguished members to which they may refer,
have very large claims to that respectability which a class
may derive from the merit of individual members. Any
class of men that could boast the production ofa Murray,+
a Curran, and an Avonmore, could not be justly charged
with meanness—ought not to be insulted for their poverty.
Poverty is no reproach to Students or to Scholars ; the pur-
suit of learning has been always accounted more respecta-
ble than the pursuit of money. Do we reject the works of
Homer because he was a beggar ? or has Plautus less ore-
dit with us, because he turned a mill ?

But what has poverty to do with a question of right 2
Would the poverty of a Student warrant the Board in
treating him with severity or injustice? Would it not ag-
gravate the injury 2 Why then did his Lordship turn
aside to irrelevant matter. 'Why wnnecessarily hurt the
feelings of a class of men, whose merits he could not deny,
by misrepresenting them, ' His Lordship might have been
convinced of the absurdity of arguing from what Sizars
were, to what they are, by looking into the Statutes, and

* Their eligibility to the highest distinctions in the College, must be
received as positive evidence, that their situation is not servile or degrading.

+ 1 mean the late respected Provost.
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applying the same principle to a description of the other

classes. He would there find the annual ¢ salary” of the
Provost to be one hundred pounds!!! And the annual salary
of each of those gentlemen, who, with their chief, the Pro.

vost, claim the privilege of arbitrarily destroying the rights
of the subject, to be nine pounds !'!! And it, from this he

argued, that it could not have been intended, that they
should possess the formidable power which they claimed,
he might have been more rational than in inferring, that
the Sizars, by their poverty, forfeited every claim to com-
mon justice. The condition of men who claimed a power
never claimed by any body of men, but by Parliament,
would certainly be a fairer object for animadversion than
the condition of persons who claimed only a common
right—the right of every man in society—a right to com-
plain when aggrieved: and his Lordship, following the
letter of the Statute, in describing the situation of the Pro-
vost, and Senior Fellows, would nothave been more wide
from the fact, than he has been in his description of the
Sizars, In fact, the exploded condition of Sizars centu-
riesago, could no more justly be objected to the Sizars of
the present day, than the rank in life of his Lordship’s fa-
ther, or grandfather, could, with justice, be objected to
himself.

~ His Lordship remarked, that the only qualification for a
Sizar mentioned in the Statutes, is, that he be ¢ quditor
logices.,” May I, without offence surmise, that he did not
take time to consider the meaning of the expreszsion ? Ifhe
had, [ am sure he would not have said, the only qualification.
“ Auditor logices” means one fit to commence the study of
logic. Of Scholars, it is said, (cap. 4.) * Nemo etiam
elegalur qui nonsit at logicam in auld discendam idoneus.” —
1f we compare this with what is prescribed for Sizars, we
will at onee see, that it was intended that the gualification

of Scholars and Sizars should be similar.
L
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“ That their time of remaining in College is undefined.”
True! and so is the time of any Student’s remaining in
College, undefined. Any Student after taking his Bache-
lor’s Degree, may remain until he is Master, and after that
continue as resident Master for life. The Sizars generally
get Scholarships, and often get Fellowships, in which case
they coutinue for life ; but the duration of Sizarships is
well defined, they last only four years, or uniil the degree
of Bachelor may be obtained, re

That they are obliged to attend Examinations needs no
further proof, than that they are fined in the very- same
way, and to the same amount, as the Fellow-Commoners
and Pensioners, for such Examinations as they neglect to
attend; and that an Examination is positively required
previous to their admission, follows very.clearly, from the
wention of a qualification, (% auditor logices,” ) unless his
Lordship imputes to the Provost and Board, the sagacity
of discovering, by intuition, whether one is fit to learn
Logic or not. For the Fellow Commoners and Pensioners,
no qualification is prescribed, either directly or by impli-
cation ; and yet, marvellous to say, his Lordship did not
think it absolutely necessary to remark that, '

It is clear then, that all his Lordship’s allegations with
respect to Sizars, were erroneous, and altogether irrele-
vant if they were correct; and it must be a source of
regret to every benevolent mind, that he should have
thought it necescary to send out on the public, a misrepre-
sentation as injurious to the character of the College, as it
must be painful to the feelings of a class of men, who are 1o
be found at the head of all the learned professions—at the
Bar, on the Bench, in the Councils of the Nation, and in
the Church, successful beyond the ordinary lot of unpatro-
nized merit, and whose whole fault was that their origin
had been poor. “ Quanlum generi demas, virtutibus addas.”
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Perhaps his Lordship was irritated that an humble indi.
vidual of that class, should have been the occasion of so
much trouble to him ; perhaps he was concerned for the
character of the Board brought into public notice by the in-
terest which the appeal created ; else, how could he have

forgotten the equalizing principle of the British Laws; how
could he have asserted that *“the conduct of the Board had
been circumspect’, when my appeal told him that they had
condemned and punished me, without informing me that L
was accused ; or ““lenient,” when, although I was panish-
ed, I professed, and offered to prove myself innocent! In
another place, and upon a different occasion, I am sure,
his Lordship could have expatiated with great ability on the
horrors of an Inquisition, and the blessings of a free Con-
stitution. These topics would have been quite relevant here;
yet, his Lordship did not think it necessary to touch upon
them ; but when it might have been expected that he would
reprili\and the Board for their, suppose he chose to call it,
injudicious conduct, he merely said, (exercising where he
disclaimed jurisdiction,) that ¢ the transaction was one
which would have disgraced an ale-house.” Whether it
was more disgraceful that a contest should arise ina company
of young men, or that sedate men, the Heads of a College,
should betray an irritation, which rendered them incapable
of deciding between them, and afterwards, an obstinacy,
which preferred injustice to an acknowledgment of error—
whether the imprudence of the former, or the incapacity
of the latier, reflects a greater disgrace on the University,
the public will decide. Entertainments in College are
sanctioned by their being frequent, and tolerated; and
whatever may have been the character of the entertain-
ment in question, the odium of it should not fall upon me:
I did not give the entertainment—1I accepted an invitation
to one, which, I was to presume, would be peaceable, and
orderly, and becoming gentlemen. Unless a person for
defending himself, is liable to the charge of rioting, and



sa person as'?dldﬂﬁ is Hable to the charge of assault-
h"’lﬂg—m part of the disgrage “_'.,:‘; pa the criminality of
thé transaction, properly ‘attaclies tﬁmm] yet, it was
not this exactly, (lat his Lurdshlps intendo insinuated :
but 1 cannot more aptly take my leave of the SUbJeQ, than
uby quoting the anxious, solemn, and lmpressue appeal
to the consciences of the Visitors, with which the Statutes
éonclude—« Conscicntiam verd Visi zsztatwum apud Altissi-
muwm oneramus, et in visceribus l)amzm ,Nosm Jesu
Christi hortamur, ut in fuciendo et e.requenﬁ‘b premissa,
solum Deum pree oculis i’zabeant, et ut favore, Yimore,
odw, prece, aut_pretio, colortbus, aut occasionibus post=
ﬁftbzm quibuscungue, Visitationis, inquisitionis, correclionis,
et reformalionis officium _diligentér impendant, et fileliter
exequantur, sicult coram Deo in ejus extremo judicio in
hoc casu volucrint reddere rationem.”’

»
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LOSTCRIPT,

My only motives in this.Publication, having been the
vindication of my character, and the assertion of those
rights, which, in common with the independent members
of the University, 1 claim to possess,—I now confidently
vesien my own, and the eommon cause, to the protection of
PUBLIC oPINtON; assured, that, before that tribunal, it
will never be tolerated, that that, which the laws of nature,
as well as those of rociety require—the expression of a just
resentment, should be made penal; or that, in an institu-
tion which is public properly, a systEm should prevail,
arder which, not only the guiltiest is the most seeure, but
the most innocent is the most exposed to danger.

FINI1S,
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