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THE

C A S E
OF

DANIEL MCSWEENY,
8gc. Sgc.

A n  eminent writer has affirmed, tha t public opinion, 
called into action by the operation of a Free Press, would 
be sufficient to restrain the most despotic Government. 
I f  I he late decision o f  the Vice-Chancellor of the University 
of  Dublin, respecting the rights of its u  independent mem­
b e r s , b e  correct, the  Board of that College, is subject to  
no other restraint. F o r  the Statutes they may substitute 
tlieir own will— for the judicial forms of the B ritish  Conr 
stitution , those of the Spanish Inquisition. Intrusted with 
the destinies of  the youth of the Nation, there is no bond 
upon them to  be jus t.  They may blast a  young man’s 
hopes, ruin his reputation, and destroy his prospects; and 
in so doing they may consult justice, or w him —their/jottf'o/js 
or their reason. They may be malicious— they may be in 
error ; and if they chuse to be obstinate, their victim has 
no remedy. They are answerable at no tribunal— they 
arc bound by no obligation—their power is supreme— their 
decisions are final.
v I f  the declaration of this extraordinary power was cal­
culated to create alarm, the principles on which it was af­
fected to be founded, excited no less astonishment. The
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doctrine that the situation of Fellow-Commoners, Pension­
ers and Sizars, in the University, is the same as that of 
boarders at an ordinary School, and that their relation to 
the Board of College, is the same as that of  boarders to 
their school-master, is certainly novel. People in general, 
I  believe, had been weak enough to consider the Univer­
sity, a Public Institution, governed by fixed laws, with 
funds destined to a particular object, and not convertible, 
a t  the will of its Directors, to any other purpose. The 
Charter of its foundation had led them into the error o f  
supposing the College founded* M for the benefit o f  the 
Y outh  of Ireland and the provision for the Provost and 
Fellows only a secondary object, or, in fact, no object, but 
an arrangement necessary to the grand and only object—- 
the education and instruction of Irish Students. From this 
supposed object rn founding the College, they inferred that 
every native of Ireland had a right to his education there.» 
unless he forfeited that right in some way expressed in its 
laws.— They knew that any individual might establish a  
School—that he might regulate it in whatever manner he 
may think most conducive to his own private emolument ; 
that he might limit the number of his pupils ; retain them 
only as long as he pleased, and dismiss them at pleasure. 
E u t the University o f  Dublin they considered a perpe- 
iu a l\  School— its Statutes, the perpetual Head-M aster—the 
Provost and Fellows, only as Assistants, or Ushers ; cer­
tainly, having no manner of proprietorship, and possessing 
no authority but what they derived from their Head-Master, 
the Statutes: which Statutes (or Head-Master) being dead 
letter, require, and have, appointed interpreters—the Vi­
sitors. The discipline of a private School, they knew to

*  u Pro eá curâ, qnam de Juventute Regni Nostri Hiberniæ piè et liber- 
aliterinstituendâsin^ularem habemus,” &c* <4ac probenevolentià qua studio 
stndiososquo piosequiinur.,) Cliar. Elizab, 2.

^  u Perpetuis futuris temporibus duraim-urn,” Char, Elizab, 2.
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bp maintained bÿ (he discretion of its Master, restricted in 
no way but by a regard to his own interest : but the dis­
cipline of a College, they conceived to be regulated by 
known Laws, mild and equitable, and they accordingly 
gave its punishments and its censures the support o f  their 
sanction. They saw the pupil df a private School, though 
perhaps justly  removed, under the severest displeasure o f  
his M aster, admitted into another School; but the unhap­
py individual removed or expelled from ône University, 
they saw excluded from e te ry  other, and covered with ig­
nominy, without an inquiry into the merits o f  his case, or 
the nature of his offence. T h e  existence o f  written laws 
forbade the supposition of error orin justice; the nature o f  
the establishment, whose leading characteristic is benevo­
lence to youth, forbade the supposition o f  severity ; and the 
appointment o f  one o f  the Royal Dukes, as Chancellor, or 
C hief Visitor, and  of the first characters in the kingdom as 
acting Visitors, completely discountenanced any suspicion 
o f  an unredressed grievance; and a ll together formed a 
body o f  presumptive evidence, which without any  exa­
mination, beyond the fact of his punishment, established 
the certainly and the enorm ity  of the sufferer’s guilt.

I t  remained for the learned Chief Justice  of the Kin°-’s 
Bench (the present Vice-Chancellor,) to corrèct these vul­
gar e rro rs;  to tell the Public, tha t the supposed distinction 
between the College and an ordinary school, was erro­
neous ; that in the College no absolute provision was made
for the education o f  any but corporate members, and that 
the  others, namely, the independent members, the Fellow 
Commoners, Pensioners, and Sizars, were adinitted on mere 
courtesy, on the terms of boarders o f  a school, and m ight 
be treated with as little ceremony.* In  effect— that Queen

* His Lordship, i t  will be seen, was inconsistent a t  the outset, for after 
*iiie avowal o f  this doctrine , he listened to a discussion whose object was to  
j»rov« that an independent m ember had  a  right to  appeal to  the Visitors j
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Elizabeth, in founding the College, did not intend to secure 
|h e  right and the means o f  education to u all the youth of 
Ireland tha t her only object was to make a splendid 
provision for u a  Provost and three Fellows,’^  whose 
whole duty  should be^to teach u  three S c h o l a r s w h i c h  
Scholars were to be supported and paid for being taught. 
T h a t  the Fellows were to be considered as absolute Mas­
ters, not bound to the performance of any duties, bu t to 
teach those who were paid for submitting to their instruc­
tion ; tl*at their admitting other Students was an act o f  
grace, and entirely voluntary, and that thence naturally 
arose a  right to remove them whenever they pleased.

I t  will be recollected, that the question aros< Ï  out of an 
appeal from a  sentence of expulsion, attempted to be 
made to the Visitors, by an independent member. His 
Jjordship, Chief Justice Downes, appeared to be confirmed 
in  those sentiments ; but, upon hearing the able and 
Jearned arguments of the Member, the Right Hon. W illiam 
Conyngham Plunket, (who, as a watchful guardian of the 
interests of the College, was present, and generously vo­
lunteered his support of the affirmative of the question,) 
and, being further pressed by the apposite and weighty 
observations of two other gentlemen, Rev. Messrs. 
O ’Sullivan and Wall, he adjourned for three days to 
consider : and in giving his decision (confirming to the 
Board the authority which he had before, in his opinion^

and adjourned for three days to consider the arguments. T o  be consistent, 
ho should have required the Appellant first to shew, if it  was a thing not 
already adm itted, that he bad possessed some right (as a right to his educa­
tion,) of which he was deprived ; and next, that the mode of redress provided 
for him was an appeal to the Visitors. T he former should have been fully 
established before the possibility of the la tter could be entertained.— ï t  
would be ridiculous to suppose that a  school-boy could compel his Master, 
after expelling, to re-admit him. From this inconsistency we may be j?er- 
jaitted to hope that his Lordsljip was mistaken.

+ Now twenty-five. X Now seventy.
% A t the visitation, last October,

?
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supposed them to possess,) expressed an assurance, that 
u the Board, from a conviction tha t there was no appeal 
from its decision, had been the more lenient and circum ­
spect in the exercise o f  its power.”

As the best illustration of the danger of  the principles 
upon \yhich that power is founded— as the best comment 
on his Lordship’s assurance “  th a t  the Board may bo 
safely intrusted with i t ; ” and, in fine, to put to the  test 
of Public opinion, an instance o f  the circumspect and  
lenient" exercise o f  tha t power, the Case, then in vain 
sought to  be brought before the Visitors, is submitted to 
the Public. I submit it with an  humble hope o f  obtain­
ing the indulgent attention of the Public, while, in my 
Qwn, I advqeatethe cause of every Student o f  the Univer­
sity-

On the evening-of Sunday, the 19th of October, 1817, I 
>vent, by invitation, to a supper-party at the chambers o f Mr. 
Finn, then a Scholar and G raduate  of the University ; where
I mef, contrary to my expectations,* a  M r. ------ , also a
Student of the College. A short time before twelve o’clock, 
the Rev. M r. F lynn, Master o f  the Feinaiglian Day-school, 
\vho was also one o f  the party, rose up to retire*,— Mr. 
F inn  and I accompanied him as far as the outer gate. Im ­
mediately on my leaving the room, and while I  was yet
within hearing, M r . -----   expressed himself o f  me in most
offensive language .t  I  proceeded, and returning with Mr. 
F inn, the first th ing that attracted my notice was the state

* M r. l inn told me that he had, a,s a  m ere m atter o f form, invited 
’> hn t from the terms on which they stood, under circumstances 

with which I  was acquainted, lie expressed his conviction that the invita­
tion would be declined. f

+ I t  may be inquired why I  returned ?— "My surtout was in the room, 
and M r. — — and I  being Lecturers of the Feiuaiçlian Institution, I l ia d  
been long before aw are o f his hostility to m e, and did not intend to notice 
his expressions, or to seem to have heard them.

*



of the table which I  had just lefi,* the decanters, tumblers, 
&c. broken. I made some observation, without intending 
any allusion to any person, and was immediately attacked,
with the greatest severity of  language, by M r . ------ . To
this I was preparing to reply, but was interrupted by his 
throwing his tumbler of punch in m) face, and immediately 
after, his tumbler, which cut me over the right eye. Irr i­
tated by this outrage, I seized a tumbler which stood before 
me, and flung it a t him, but he being prepared for it, evaded 
it, and, leaning over Mr. Upton, who stood between us, 
struck me twice, on the forehead, anil on the nose, with his 
knuckles. I then seized the shank of a broken tumbler, 
which lay amongst the broken glass on the table, but 
Mr. Upton interposed, and held me by the arms—
another held M r .------ : while in this state, the tumult
subsided. On Mr. Upton separating from me, I  perceived 
him cut and bleeding. Being unconscious of having in­
flicted the cut myself, I attributed it to a blow aimed at me
by Mr. ------ , and accidentally received by M r. U pton ;
but on Mr. Upton’s afterwards saying, that in winding my 
arms in the struggle, I  cut him, and recollecting that I had 
the broken tumbler in my hand, I admitted the possibility 
of it.

Such, briefly, are the circumstances of the occurrence in 
College, which terminated in n>y expulsion. Such is the 
statement which 1 made at the Board, and which, attest* 
ed upon oath (before Alderman Abboft, of St. Andrew- 
street,) I submitted to Lord Chief Justice Downes, the 
Vice-Chancellor of the Collegè. For the confirmation of 
its truth, 1 rely on evidence independent of my own testi­
mony. Ilow, such being the facts, the Board could have 
decided as they have, will be seen in the sequel.

Considering myself a much injured person; having 
nothing to regret in my conduct on the occasion, but the

4 I  have since learned ^'iat the table was thrown down by Mr. Kyan and 
M r . ------ . This probably is the reason of his anger at its being remarked.



1
accidental infliction o f  a wound on Mr. Upton, ( if  I  indeed 
were really (lie inflicter o f  it, for I was, and am still uncon­
scious of having inflicted it,) I  called on the Dean of Col­
lege, in the evening o f  Monday, (the state o f  my face not 
allowing me to  go out in the day-time) to bring my com­
plaint before the Board. T h e  Dean told me, “  that, an 
application having been made to him for the keys, fof tha 
admission of Surgeons, to dress Mr. U p to n s  and my 
wounds, an explanation had arisen out o f the circumstance, 
and  that the Board had notice o f  it, and would hold an in­
vestigation on the following day, (Tuesday) a t  eleven 
o ’Clock. T h a t  nobody else had made any complaint.”

O n Tuesday morning, I  came early into College, to 
breakfast with the Rev. Mr. Wall, Scholar, and in passing 
through tire courts met Mr. Finn, who invited me into his 
chambers. H aving  expressed an apprehension o f  being 
deprived o f  his chambers, he requested, as a  precau­
tionary measure, “  that I  would not mention, at the 
Board, the intoxicated state of  some o f  the party.”  T o  
this I  replied, that, “  as it did not concern me, I would 
not complain of it, but that, if  I were questioned, I should 
tell the tru th .” H e then said, tha t «  as he could not give 
clear evidence, respecting the origin o f  the affray, he 
thought it better for him to say a t  the Board, that he was 
out o f  the room, when it occurred.”  I told him tha t “ the 
truth was the best, and by all means to adhere to th a t .” 
In  fact, I  was astonished at hia intention. T he  Dean ( th e  
late Rev. Dr. Mooney) had told me, that “ though all would 
be examined on their words, the obligation of the Scholar’s 
oath, would extend to the evidence o f  such as were 
Scholars.

i

H aving  communicated, at breakfast, this * conversation 
to ni y  friend Mr. Wall, he desired me “  to make myself quite

* This conversation with Mr. F inn , also is contained in the sworn S tate­
m ent Irefore t h i e f  Justice Downes.

9



easy on the subject,” as, if Mr. Finn deviated, he would 
detect him; for that he (Mr. F .)  had told him the whole 
transaction early on Monday morning, w h e n  his account 
of it was unbiassed by the necessity of regulating his evi­
dence for the Board, (as he did not then know that an in­
vestigation would take place.) That his (M r . 'F ’s) account
of it then was, “ *that M r . ------ had, in the course of the
night, made use of language injurious to my feelings, and 
evinced a disposition to quarrel, which he (Mr, Finn) en­
deavoured to repress, by making signs ; and, a t one time, by 
the open reproof of telling him, that his chambers were no 
place to introduce any thing unpleasant : that, notwithstand­
ing, it had terminated disagreeably, and that Mr. , 
he was apprehensive, would be expelled.”

I  thought, indeed, from the partiality of the witnesses to
M r . ------, that an effort would be made to rescue him
from the punishment he deserved : but I  thought that that 
effort, however well-contrived, must be fruitless. The 
evidence of his violence, on my face, was not to be con­
futed, and they could ascribe to me no provocation to 
justify it. I  had given him none. They could not say I 
struck him. H e had no mark on his person.

1 did not imagine that any criminality would be imputed 
to me, with respect to Mr. Upton, i f  I could have sup­
posed it, I  would have been satisfied that its inconsistency 
would be a sufficient refutation. Mr. Upton and I  had no 
quarrel ; no dispute ; not an angry word between us. I f  he 
had been well, and had attended, 1 knew he would not— 
could not have accused me. But I chiefly relied for redress 
on the knowledge which the Board had of M r . ------ ’s cha­
racter : he had been pretty often in their hands before ;

* M r. W all wrote a letter to my T utor to this effect, but as his letter, 
with other papers of mine, liave been mislaid by some member of the 
Board, I am unable to publish it, as I  did not take a copy. He, however, 
bas seen, and recognize* the above as the substance of his letter.

10
*



t|iey know nothing to my prejudice, not to spy more ox 
myself.

I went to the Board that day, supported by a  coivscious- 
ness o f  innocence ; unapprehensive o f  the slightest censure 
for my conduct, and, from the support which my charge 
received, no less from the marks on my face, than from the 
character o f  my assailant, confident o f  obtaining, in spite 
o f  the partiality p f  the witnesses,* redress for the injuries 
I  had received. I m?.de there precisely the statement which I 
have published, and having made it, was directed to retirp 
to the anti-room. T he  other gentlemen who were waitin'*r>
in the anti-room, were called in singly. I did not hear their 
evidence.— For aught 1 then knew— for aught I now dis- 
tinctly know, they may have accused me o f  having con- 
spiried the death of the Provost, or o f  any other atrocious 
crime. Y et I thought i f  they contradicted my charge, I 
would be called upon to support it. W ho  would not have 
thought that i f  they accused me o f  any crime, I would be 
apprized o f  it, and allowed to make my defence ? My judges 
were grave, learned, and  it is to be presumed, sober and  
dispassionate men ; and  yet, w i t h o u t  a  s e c o n d  e x a m i ­

n a t i o n ---- W I T H O U T  T H E  S L I G H T E S T  I N T I M A T I O N  T H A T

M Y C H A R G E  A G A I N S T  M r . ------------- W A S  C O N T R A D I C T E D —

W I T H O U T  T H E  S L I G H T E S T  I N T I M A T I O N  T H A T  M Y S E L F  

WAS  A C C U S E D — I  W A S  E X P E L L E D  Í ! !

I will not presume to offer a  comment on such a  proceed- 
ing : Any attem pt of mine must fall infinitely short o f
what every one must feel, who reads the statement, and 
remembers that he inhabits a  country, u  where all our 
accusations are public, anti our trials in the face o f  the 
world. I  need not contrast the measure with the men— 
the haste o f  the proceeding with the seriousness o f  the con­
sequences ; to excite a feeling something stronger than in­
indignation against so inconsiderate a  destruction o f  the pros­
pects and character o f  an innocent individual. Yes— inno-

* The witnesses wore M r. Rynn, M r. Finn, and an individual, o f whom 
I  shall here merely rem ark that he wu* nut a Student o f the College.

B*
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Cent! for, as long as by human judges, due allowance is made 
for the frailty of human nature—as long as it is admitted 
that there may be provocations beyond the endurance of 
humanity ; so long must my conduct, on this occasion, be 
deemed free from any criminality—so long must my conduct, 
on this occasion appear, not only excusable, b u t  justifiable. 
How would the most grave and sedate member of the 
Board, with the cool discretion of age to compose, and the 
experience of years to direct him, act, under so gross and 
outrageous a provocation ! So long as the assailant shall 
be considered more guilty than the assailed—so long as 
the victim , shall be considered less guilty than the author, 
o f  a  tumult, so long must the conduct of  the Board on 
this occasion be considered unjust. So long as the princi­
ples of our blessed Constitution, (under whose mild and 
equitable dispensation, even

a  Thieves are not judged, but they are by to heary 
A lth o u g h  apparent guile be seen upon them,” ) 

shall be admired, the conduct of the Board, upon this 
occasion, and the principle upon which they administer 
justice , cannot be admired. I f  hearing accusations in secret, 
and on those secret accusations condemning, without giv­
ing the accused an opportunity of defending himself—if, 
besides condemning, punishing him for crimes of ’which 
he never heard ; if these be the characteristics of an 
Inquisition, the Board of Trinity College has established 
an indisputable claim to that title.
On what grounds of expediency can they -defend this 

deviation from every true principle of judicial investiga­
tion ? Will they call this mockery a trial ? Will they say 

we examined all the persons that were present at the trans­
action ?” No—Mr. Upton and the two Surgeons would be 
material winesses— they were not examined. Will they 
say, “  the evidence wjis consistent and strong, and we 
thought ourselves justified in deciding upon it ?” I answer, 

u Qui aliquifl statuit, parte inaudifa altera ;
Æquum iicet statuei it, hand œquus fu it,”

12
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I f  they had examined every person, fa c ts  might still con­
tradict the tesimony, however “ strong and consistent.”  I f  
twelve Bishops had sworn that A had murdered 8 ,  they 
might he contradicted by producing B alive : i f  they
had sworn that A had cut off ]ys arm, they might be con­
tradicted by showing that B had both his arms. How 
could this be done if  A did not know he was accused, and 
B were absent : T he  analogy o f  the case is evident. But
why was I  denied the privilege of bi‘ing confronted with my 
accusers? Had I been even informed of the evidence, a 
single question from me, would have detected the whole 
management. At the tim of lbe occurrence, one was in­
sensible through intoxication : to  escape the discovery of 
this, he must tell some story*— he adopts the first he hears.
Another is decidedly partial to M r . ------ * * * * * * *  *#
third  apprehensive for himself, gives neutral evidence,lest, a 
contradiction in the testimony raising a difficulty, the Board 
would not takethe  trouble to discriminate, but punish all. 
H a d  I been aw are  of the evidence, I  could not only 
have disclosed all this, by suggesting one or two questions 
to the Board, but I  could have produced incontrovertible 
evidence of the tru th  of every tittle  of my statement. I 
could not only have proved the falsehood of any thing con­
trary to it, but I  could have made the witnesses who gave 
contrary evidence, contradict themselves. And I  will 
make them eoniradict themselves; for 1 confidently an tic i­
pa te  u a trial in the face of the world”— a trial before the 
Visitors next October. In  the mean time, I  must content 
myself with submitting to the Public such evidence, as, 
for, purposes herein after explained, 1 have been forced

* H aving m et M r. K — . a few days after, I  requested he would state the 
transaction, as it occurred. H e frankly acknowledged his inability to do so ; 
saying, that “ all he recollected was, that he endeavoured to rise up and inter­
fere, bu t fell back again on his cliair.”  I t  is worthy o f rem ark, that this 
Gentleman did give evidence, bu t was reprim anded by the Board tor its 
inconsistency.



to embody in documents, infinitely short of  what I  shall be 
able to produce from an examination o f  witnesses, but suf­
ficient, 1 should hope, to establish the injustice of which 1 
complain.

As soon as I  discovered'the decision of the Board, I 
■waited on the Rev. Mr. Wall, my Tutor, and putting him 
in possession olthe tacts, requested he would obtain from 
the Board an explanation, and inform them that, in whatever 
they held me guilty, if they would hear my defence, 1 would 
justify myself. This worthy gentleman with that prompti­
tude which is well known to characterize his exertions for 
his pupils, undertook the task, andcalled on the Provost, who 
told him, that, “ when first he heard of the occurrence, from 

s character, heconcluded that he must be the guilty 
person; and that he entered the Board-room with that pre­
judice on his mind and « that, though from the consistency 
of the evidence, they thought themselves bound to de- 
cide, the general feeling of the Board was, (to use the 
Provost’s own words,) that the leaning of the whole party 
was against me.” To an inquiry how it happened that I  got 
no redress for (he violence so evident on my face, the Provost 
replied, “  that my account of it was contradicted by the
persons examined, who described M r.------ as having made
use of no weapon but his knuckles : that certainly the ap­
pearance of one of the cuts (that over my right eye) seemed 
to corroborate, in some degree, m y  account, and to throw a 
suspicion on that of the witnesses ; but that he (the Provost) 
reconciled the difficulty, by observing that a skilful pugilist 
may inflict an i nci s ed  wound with his knucliks. That, 
in fine, I was expelled for the cut received by Mr Upton, 
l i e  did not see how they could hear my defence now, with­
out giving me a New Trial; and he did not see what right 
I  had to that.”

I f  the Provost had sought to impeach his own, and his 
Colleagues’ capacity, as judges—if his object had been, not 
only to leave their precipitancy without an excuse, but to 
make it unjustifiable, he could scarcely have produced any
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Ih ing  stronger than this. H e  acknowledges a prejudice 
against my antagonist ; a prejudice not founded on surmise, 
or on hearsay, but a prejudice founded 011 his official know- 
ledge of the man—on the fact of his having had occasion
to * * * * * *  * * * * * * * * * *

H e heard my complaint ; he saw my wounds. H e  ac­
knowledges, in common with the other members of the 
Board, a something more than a suspicion, “  a fee lin g , 
that the leaning o f  the whole party was against me.”  H e 
acknowledges, lor the Board, that the appearance ofone of 
my culs, threw a suspicion on the testimony of those op­
posed to m e; and y e t i  am condemned and punished, with 
less ceremony than would be observed towards a branded 
felon, though 011 his trial for a second, third, or fourth of­
fence. All the doubts and scruples of the Board, yield 
before the bare assertion of the Provost, “  that a skilful 
pugilist may inflict with his knuckles, a wound similar to 
that inflicted with a knife or a  sword.”  Although against 
such respectable authority as the Provost, I dare not ques­
tion the correctness of the general principle ;  I  may ven­
ture to promise, that I will prove the learned gentleman 
wrong in the particular instance.

Being led thus far into the m ystery  of my crimes, I per­
ceived 1 had two points to combat, to prove that M r U pton’s 
cut was accidental ; and to overturn the Provost’s scientific 
inference respecting (he m anner o f  mine. F o r  this pur­
pose I  called* on Mr. U pton, and requested he would 
make a statement of  the facts in w ri tin g : to this he ob. 
jected, “  lest it should give the Board trouble or offence ; 
and lest it should injure any o f  the rest, by contradicting 
them .” I  urged that I required nothing but a true state­
ment, and that, under the circumstances, he was bound, in

* I  had been with him before, and had received his condolence. I
should think th a t th e  intimacy between us being uninterrupted, may be 
adm itted as presum ptive evidence o f my innocence, w ith  respect to th a t 
gentleman*
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honor and justice, not to deny me that. He said he would 
consult bis Tutor, Rev. Mr. Sandes. After communicating 
with that gentleman, he addressed the following letter to 
my Tutor:

“ <29, College, October 17, 1817.
«  Sir,

“  Having heard, with extreme regret, the circumstance of 
Mr. M^Sweeny’s expulsion, I beg leave to state to you, as his 
Tutor, what 1 think of his conduct towards me.

64 It is my firm belief, that, at the time of his striking me, he 
was wholly intent on taking satisfaction for some blows he had
received from M r.---------, in a former part of the scuffle ; and I
acquit him altogether of any intention to injure myself.

“ I am, Sir,

6t &c. &c. &c.
(Signed) “  WM. UPTON.”

I next called on Surgeon Wilmot, (who had dressed 
my wound) and obtained the following certificate :

“  I certify that the wound which Mr. M^weeny received 
over his right eye, ;in College, on the night of Sunday, the 12th 
inst. was not inflicted witli the knuckles of a shut hand, as it 
was a clean wound, bled freely, and was not accompanied by any 
marks of contusion.

(Signed) “ S. WILMOT.”
“  York^street, Oct. 18, 1817.”

Mr. Wall called, with both these documents, on the Pro­
vost, for the purpose of founding on them a claim, either 
to have the sentence reversed, or the case re-heard. The
Provost admitted that prima facie , they shewed t h a t ------
ought to have been expelled. “  How could that now be 
done—to rehear a case of acquittal was unprecedented ; 
and as for myself, I could not complain of any hardship, 
inasmuch as, by the Statutes, the whole parti/  incurred ex-

16
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pulsion ; and though I suffered alone, I suffered no more 
than if, with the wholep a r ty , I had been expelled.*”  T o  
this I replied, by letter, to the Provost, that the documents 
submitted to him, shewed more than  he allowed ; that, with 
respect to Mr. Upton, they shewed his wound to be acci­
dental ; and they established the provocation alleged by me
to have been given by M r . ----------, thereby impugning the
testimony of the witnesses, who did not account for the wound 
over my eye, but suppressed it, because it was the provoca- 
frbtt,and because it would have justified  m y  conduct. Tha t 
the whole criminality o f  the transaction was centered in that 
wound thus suppressed ; for its infliction was the first ag­
gression. T h a t they established my right to a trial, which 
1 sought merely for my own justification, and not for the
punishment of M r . ----------, as that was now no object to
me. W ith  respect to the observation, that I  m ight have 
been expelled with the rest ; that if  such were the law, 
and it, on full investigation, the decision had been confor­
mable thereto, I would urge my personal sufferings— my 
unimpeached character, and my perfect innocence in the 
transaction, against the severity o f  the Statute, as grounds 
for mercy. T h a t the case was not so; th a t  a selection had 
been made, which neither my character, nor the degree 
o f  my guilt, warranted : that, in such a case, no selection

*  T he above is a specimen o f  the Provost’s logic-—the following anec­
dote contains a choice one o f  his rhetoric. A deputation o f  the Students 
waited on him, to obtain his permission for the re-organization o f th a t inva­
luable National ̂ in s titu tio n , the H i s t o r i c a l  S o c i e t y . H is reply was polite, 
argum entative, and brief—“  I  rode the Bull once—  I  rode the Bull twice— 
*I was near throwing me the last time— IU  tide the Bull no more ” I t  I  
could convey manner into the words, this little  anecdote would give a  m ere 
c o rrec t idea o f the man's character than volumes. I t  is not quite so uncon­
nected with the subject as it may, a t first sight, appear— How could people, 
rem otely situated, believe that a Provost o f  T rin ity  College could be insen­
sible to the hardships of which I  complained, i f  they had not been infjrm cd, 
that,

— .----------- “  There govern’d in that year,
A  stern, stout churl, an angry overseer.”
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was just, but a selection o f  the most guilfy. I  concluded 
by requiring, either restoration or a trial.

Having required that the communication should be made 
through my Tutor, Mr. Wall again called on the Provost, 
who told him that “  the only thing proved was, that more 
ought to have been expelled : in his opinion, the whole 
party ought to have been expelled ; and the only hardship 
in my case was, tha t I was expelled without company : and 
as for the others, they could not now be punished, as he 
said before !” Does the Gentleman think it no hardship 
to be condemned unheard ? Does he think it no hardship to 
be punished instead of being redressed ? Does he think it no 
hardship, that a person, whose sole guilt was, that he had 
been assaulted—should be punished as an aggressor? Under 
what circumstances would the Gentleman think it neces­
sary to inform a person that he was accused, before he 
would condemn and punish him, if he does not when he 
acknowledges the strongest prejudices against his accusers?

I was induced to apply, in the first instance, to the Pro­
vost, because I  had been informed that, without his concur­
rence, my case could not come before the Board ; and I 
had reason to believe that, without his countenance, I could 
not hope for success. Finding, however, that while, in 
effect, he admitted my right to a trial, he seemecl little dis­
posed to grant it, I  waited on the other Members of the 
Board, to prepare them for a Memorial which 1 intended 
to lay before them. Two of these Gentlemen, whose pub­
lic character inspired me with the highest reverence for 
them, intimated, that “ it would be prudent to defer my 
application tor some time, as the Board would be extremely 
reluctant to do any thing that might argue haste and in­
consistency.” Although I was aware that the great difficulty 
was, the pain the Board would feel in undoing what they 
had done, and that they would feel less pain at a remote 
period, than immediately, I did not intend to follow the 
advice of these Gentlemen, but to bring the matter imme-
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diately to an issue ; bu t before I could accomplish my pur­
pose, a domestic affliction drew  me abruptly to the country :
I had previously, (immediately on my expulsion) resigned 
my situation in the Feinaiglian Institution.

In  May, 1818, I forwarded to the Board, through the 
l lev .  Dr. M ‘Donnell, whom, as Dean, I  considered the 
official organ, a Memorial, praying restoration or a  trial. 
T h e  answer to this memorial, I  consider an  im portant 
official admission of a part o f the consequences resulting from 
the Board’s having originally decided on an imperfect inves­
tigation ; namely, the im punity o f the guilty. I t  confirms 
my account of my T u to r ’s conversation with the Provost, 
and shews the la tter G entlem an’s influence at the Board. 
I t  is merely the echo of his first answer ; and, what is re­
markable, was delivered by himself, in the name o f  the 
Board, to Dr. M ‘DonnelI, from whose polite letter to me, 
I  shall merely quote what relates to the Memorial.

“  I  received from them no answer, but a verbal one from the 
Provost, who said, that you appear to the Board to have shewn 
sufficient grounds for inculpating others, but not for reversing 
your own sentence : that, therefore, matters must remain as they 
were, with respect to yourself, there being no grounds for altering 
the decision, and, with respect to the others concerned m the 
same unfortunate quarrel, it being a thing unprecedented to re­
hear a case of acquittal.”

In addition to this, the Provost informed my T u to r ,  th a t  
the Board unanimously rejected my Memorial, without a 
discussion. This, it must be confessed, was, to say 
the  least of  it, somewhat arbitrary.— T h e  Board were 
not in possession o f  the merits of my case : they adopted 
the  Provost’s opinion on the subject, without giving 
themselves the trouble to consider it.

I t  was now pretty plain to me, that I  would obtain no 
redress from the Board, and I anxiously awaited the en ­
suing visitation, when I  expected, by a public trial, to 
convince the world of my innocence, and my wrongs.

C
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I came <o Dublin early in October, and, having some 
time to spare betoie the visitation, resolved to try the sue* 
cess of  treaty. I  waited on the Provost, and obtained an 
audience, for the first time. Having informed him of tlie 
object of nvy visit, he frankly declared, (liar “  the Board 
deeply regretted, that persons, whom they now knew to be 
g u d t y ,  had escaped ; but tliat, with respect to m e ,  there 
was but one sentiment, that, from the beginning, they were 
unanimously* of opinion, that I deserved expulsion, l ie  
would admit to mt that two had escaped, who deserved to 
be expelled, and even, that they were more guilty than I ; 
but. he insisted that there was still sufficient to warrant my 
punishmenf.”  I  told him, that my punishment, implying 
that I  was the most guilty, was unjust, (now that it appeared 
I  was not the most guilty•) I said, that it was evident, 
from the manner in which the guilty had escaped, namely, 
by their own testimony, that they had conspired to substi­
tute me for themselves. 1 told him that I  went to the 
Board perfectly confident of not incurring even a censure ; 
that if I  thought I  was impeached, I could have satisfacto­
rily' established my innocence, and that it was monstrous to 
suppose, that one, supported by a consciousness of inno­
c e n c e ,  could anticipate a false, or make a  defence against 
an unknown c h a r g e . +—That in a case which was to involve

*  The Provost must have a  very treacherous memory, ( I  dare not suspect 
his veracity) for two highly respectable members of the Board, intimated to 
me that they voted against my expulsion— and D r, Phipps told me expressly 
that his vote was that I  should be admonished, and rusticated.

I  That I  had no reason to anticipate any charge, will appear from the 
subjoined le tter, addressed to me by M r, Upton.

i( g jr “  Dublin, M ay  4, 1819»
“  I  feel no hesitation in complying with your request, that I  

would certify my not having had the slightest intention of making any com­
p t a i  to the Board, concerning the accident which befeJ me, in October, 
1817. 1 neither then fe lt, nor do I  now entertain any resentment towards
you, in consequence of that occurrence.—-Of this, the letter I then addressed 
to  your T u to r, might have been sufficient to satisfy you.

(Signed) W M. U P T O N .

20



the character, the prospects, and the happiness o f  a young 
man, I  mi^ht have expected greater caution and delibera­
tion, from men, such as composed the Board— That I  
could not conceive it reconcileable with justice or reason, 
that a person should be condemned before he knew he was 
accused— That even my com plaint was unjustly disposed 
o f  : I  had the marks of very great violence on my person, 
and, notwithstanding this, the Board acquitted the indivi­
dual whom I accused, without inquiring if I c o u ld  support
my charge—  That, that was a matter o f  minor importance__
that I  did not now regret that he had escaped, but that it 
was no less unjust, because 1 did not regret it— That it 
was evident, i f  there had been a tair trial, he could not 
liave escaped ; for, on two or three days alter the deci­
sion, the Surgeon’s certificate w as sufficient to convince him,
(the Provost) that he should have been expelled__T h a t
clear as it was, that he had unjustly escaped, 1 would make 
it  equally clear that I  was unjustly punished. The Provost 
observed, that ‘' c e r t a i n l y , b e f o r e  t h e  Bo a r d  o ne  
h a s  not as much  f a i r  p l a y  a s  i n  a C o u r t  of J ustice 
I  replied, ihat it did not ordinarily happen, (hat a man has in 
a Court o f  Justice, so great a stake as that which I lost be­
fore the Board— That 1 did not see why that caution used 
in disposing o f  the smallest portion o f  a man’s property, 
should be dispensed with, in disposing o f  what exceeded  
both life and property in v a lu e -  his reputation. T he Provost 
then said, “  that what principally incensed the Board 
against me, was, that I  had been represented as having  
ferociously inflicted two wounds on Mr. Upton, one by 
throwing a decanter at him, and (he o'lier by striking him 
with a bottle.” 1 said, I  h;id not before heard that such 
evidence was g iv e n -  but that it could be easily contra­
dicted— Mr. Upton could contradict it— his letter contra­
dicted i t ;  and the Surgeon who dressed the cut, could  
contradict it. I desired him to remember, zcho they were that 
gave this testimony— men, who by falsehood had extri­

21
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cated themselves ! And what their object was, to divert 
the attention of the Board from the real outrage, which 
was too palpably evidenced by the marks on my person. 
How could this be done, but by inventing a tale of such 
atrocity, as, while it brought the Board speedily to a deci­
sion, would, by contrast, mitigate (he character of my com­
plaint— that, if he was not satisfied oi my perfect innocence, 
an investigation ot the case would convince him. It was not 
unreasonable in me to require a trial I concluded, by 
requesting his permission to  appear before the Board, for 
the purpose of urging my claims, in person, and answering 
**ny objection^ they may make. H e said, u the regular 
course was, for my Tutor to apply at the Board.” My 
T u to r  applied, and permission was not granted— in con* 
sequence whereof, I immediately addressed the following 
notice to the Board,

Dublin, October 17, J 818.
Gentlemen,

If you had entered into the merits of my case, I  have 
no apprehensions but 1 should have obtained justice from you. But, 
now, that (after a year’s suffering, and your admission, that the 
investigation was imperfect, and the decision premature,) you 
deny my memorial a discussion, and myself a hearing, I am 
under the necessity of notifying my intention to appeal to the 
Visitors. At the same time, I entertain a confidence, should 
you favor me with a hearing, that you will not persevere in se­
lecting for punishment the least guilty of three persons, while 
vou admit that that selection was obtained by the false evidence 
of the more guilty; and recollect that the person thus selected, 
was seeking redress for an unprovoked outrage on his person ; 
and that, instead of giving him redress, you visited him with the 
severest punishment, for an accident, which (under the circum* 
stances) humanity could scarcely visit with a censure.

J have the honor to be,
&c. &c. &c.

(Signed) DAN. M‘SWEENY*
To the Board o f T. C. D .
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The confidence which, it may be seen, I expressed in 
(he above notice, that the Board, if they would consent to 
hear me, would not persevere in punishing m e —will 
account for my addressing the following le tter to the P ro ­
vost, on the ensuing Monday.

Dublin, October 19, 1818.
Sir,

As there will be a Board to-day, I am anxious to im­
press on you, briefly, the peculiar hardship of my case.

With a good character, and (probably) a good cause, I  had to 
contend with men, whose genera* character, you confessed, pre­
judiced you against them. In addition to this prejudice, their 
evidence, on the investigation, convinced you, that they were 
biassed against me. For you confessed to my Tutor, on his first 
application to you, in my behalf, (two days after) that, ct before 
you went to the Board, the impression on your mind was, that
------ was guilty • and that, on the investigation, though the
evidence was pretty consistent, still, the feeling of the Board 
was, that the leaning of the party was against me.”

Under any circumstances, it was the duty of the Board to give 
me an opportunity of defending myself, by apprizing me of the 
charges against me ; but, under the feelings which you have 
avowed, it was peculiarly imperative on them to suspend their 
decision, until their doubts should have been cleared up, by my 
failing to establish my innocence. They have not done so— 
and though I had the strongest claims to a re-htaring, (if not for 
the conviction of the guilty, at least, for the exculpation of my­
self) they have denied it to me: and, to establish my innocence, 
I  was obliged to have recourse to after-evidence in the way of 
documents, which I might have produced on the trial.

I have succeeded in establishing, that two individuals, on 
whose evidence I have been expelled, were more guilty than I  ; 
and yet I have been expelled, as the most guilty of the party — 
while you perceive that my statement was the truth, (though you 
claim that it involves myself) and admit that theirs was false, 
and unjustly extricated them— while you perceive that, by con­
trivance and combination, they have succeeded in marking me



24

out as a victim to atone for their crimes—notwithstanding these 
claims on your mercy—you shift your ground, and maintain 
that my suffering js nota hardship, inasmuch as “  on the sim­
ple fact of my being one of such a party, drunken, and riotous,’» 
I  incurred the same penalty.”

Without insisting on my perfect innocence, (which I trust I  
shall be able to establish,) I might expect—from equity, and the 
indignation you must feel, that men, guilty (in addition to their 
share in the transaction) of perjury and conspiracy, should be 
placed beyond your reach, by the imperfection of your mode of 
investigation—-that you would be induced to stigmatize their 
evidence by my restoration. But if it should be contended, that 
“  if I had got a fair trial, I would have been expelled as a per. 
son guilty in a secondary degree—or even as one of the party,”  
I  scarcely think the charge of partiality could be escaped. I t  
would appear, that either as aggressor, or otherwise, it was 
intended to expel me ; and, that the mercy extended to two, 
who, ex conjesso, were of the party, and more guilty than I  
could be proved to have been, would have been denied to me.
I  must express my obligations for your kind attention on Sa­
turday, and beg the favor of your reading this at the Board.

I  have the honor to be,
Sir,

Your obedient Servant,
(Signed) DAN. M ‘SWEENY.

To the Rev . Thomas Elrington, D. D .
Provost o f T . C. D. fyc. èfc.

Finding (his ineffectual, I  immediately addressed to the 
Board and Visitors, severally, an Appeal, in the following 
form.

I ,  Daniel M‘Sweeny, late Sizar of Trinity College, Dublin, 
appeal against the injustice of expelling me (last October,) with­
out previously apprizing me of the charges upon which I was 
tried ; also, against the injusticeof denyingme a second trial, or 
are.hearing, when it was admitted that the first investigation 
■was imperfect ; al&o, against the injustice of retaining me to suffer

\



25

as the princfp it aggressor, in a transaction, in which it is admit­
ted, (or I oiler to prove) that two others were more guilty—-or, 
that f should at all suffer, when I am not guilty of any crime 
that could deserve expulsion—and, finally, that when I com­
plained of a m?st violent, and unprovoked outrage on my person, 
committed by a Student of the College I  got no redress what­
ever.

October 20, 1818.

Having thus demanded a public trial, for my justifica­
tion, I  was aware, that from the establishment of  m y perfect 
innocence alone, I  might hope for success. I  did not sup ­
pose, that the Visitors could be induced on light grounds, 
to pass a censure on the Board, by reversing their decision. 
I  knew that, naturally, the leaning (if any) of the Visitors, 
would be to the other side. In making the arrangements 
for my defence, a recollection of what the Provost had told 
me concerning (he bottle and decanter, &c. (vide page 21) 
suggested to me the necessity o f  ascertaining distinctly, 
the evidence given on the investigation. F o r  that purpose 
I  called on Dr. Phipps, the Register, for a copy of the p ro ­
ceedings, but this he peremptorily refused. I  urged the 
cruelty of denying me the means of establishing my inno­
cence, and the arbitrariness of punishing me so severely, 
without even informing me for what. Dooior Phipps in­
quired u if  my Tutor had not received a notice of my punish­
ment, specifying the crime ?”  I  said not. He then told me,

fi ’
that I was expelled for u being drunk, rioting, and inflict­
ing a wound.”

1 his new charge of drunkenness, coupled with what the 
Provost told me, suggested the propriety of conversing oti 
the subject with Surgeon VVilmot. T he  result of that con­
versation, fully meets every unanswered charge, and forci­
bly illustrates, if illustration were necessary, the conse­
quences of a  system by which a person is adjudged guilty, 
without being aw are  that he is accused.

*  ■ •*, '
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(í I certify, that the wound which Mr. Upton received oa 
the 12th of October, 1817, extending across his forehead, was 
likely to have been inflicted by some irregularly broken glass 
weapon, without the application of much force.—From the na­
ture of the cut, it could not have been caused by a decanter 
thrown, or by a stroke o f a bottle. Mr. M6S weeny, who was 
present while I was dressing it, waited patiently until I had 
done, and then inquired if it would be necessary to have one of 
his wounds stitched.— He had no appearance o f intoxicationg 
nor even o f having drunk freely

(Signed) “  S. WILMOT.”
a  York-street, October 24, 1818.”

Prepared then to establish my perfect innocence, no less 
%  evidence, (which in the certain anticipation o f a T r i a l , 
I designedly suppress,) than by these documënts, I ap ­
peared before the Visitors. The Vice-Chancellor, after hear­
ing a discussion, and adjourning, decided, on pyuciples 
which I  have already noticed, and which I shall have oc­
casion further to examine in another place, that ct'as an 
indpendent Member of the College, Ï  had no appeal 
from the decision of the Board

Thus excluded from that means of vindication, the 
most grateful to my feelings, and the only one that could 
repair the injury, publicly offered to my character—a  
pulic trial ; I still had hopes that the Board would relent, 
I  thought they would be magnanimous enough, instead of 
being prejudiced against me, to give me credit for the 
efforts I  had made. The refined cruelty of their laconic 
reply to niy remonstrance, of May 7, and the indecent 
mockery of referring me, fo r  an answer to my letter of 
May 21, to that which was no  answer, will shew how well- 
founded my expectations were.—If  thcif part of the sub­
joined correspondence shews that 45 lenity/* for which 
the Vice-Chancellor gave them credit a t the visitation I  
k ave  to the public to determine^



£7

Dublin, il/ûÿ 7/A, 1810.
Gentlemen,

Conceiving the several charges against me, so far as 
I have been made acquainted with them, completely refuted by th* 
documents, already, fiom time to time, laid before you, except the 
charges of intoxication,.and the alleged circumstance of Mr. Up­
ton’s cut, (these remaining unanswered and unrefuted, only, be- 
cause I  did not know that they existed, until within a few days of 
the last visitation,) I  beg leave to submit the enclosed docu. 
ment* to your consideration. In applying, last October, to Dr. 
Phipps, for a copy of the evidence given in my case, (which he 
refused) I, for the first time, discovered, that drunkenness wes 
amongst the number of my alleged offences, and the Provost in. 
formed me, that I had been accused of having struck Mr. Upton 
with a bottle and a decanter. It must be unnecessary to point out 
how this document bears on those charges.

I beg leave, also, to solicit your consideration of the circum. 
stances under which I have been expelled. I went to your Board, 
as I conceived, in the sole capacity of a complainant, seeking re­
dress forinjuries, which redress, you subsequently admitted,! I ought 
to have obtained ; but instead of giving me that redress, you pu­
nished me for alleged crimes, of which I was accused in secret, 
without informing me that I was accused, and hearing my defence!

I will not urge my case in any stronger light—though I could : 
but if you profess not to be convinced by the several documents 
and by this last, probably the strongest, it only remains forme’ 
solemnly protesting my innocence, and protesting against the 
manner in which you concluded on my guilt, to ask you, in the 
sacred name of Justice, to give me the means by instituting an in­
vestigation ; and I pledge myself, in the face of the world, to prove 
every tittle of my first statement before you, and to disprove every 
thing imputing the slightest criminality to me on the occasion 
S hould you deny the force of the documents, and also deny me

* Vide Surgeon W ilm ot’s^certificate, page <26« 
t  In  a le tte r from the Dean, D r. M‘DonnelI, purporting to convey yonr 

answer to my m em orial, and also in the Provost's verbal answer to my Tu to '.
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this, I must despair of ever moving you, and 1 promise this shall 
be my last application to you.

As honorable men, I am sure you will not shield yourselfes be­
hind the late decision of the Chief Justice, which enables you to 
be unjust with impunity. Could I imagine that, I would take the 
trouble to convince you that I will be able to induce his Lordship 
to recant his opinion before the next Visitation. I  deferred the pre­
sent application, for the purpose of giving any angry feeling which 
my late appeal may have created in your bosoms against me, time 
to subside. Neither on that occasion, nor in any of my applica­
tions to you, have I been actuated by any motive but a sense of 
the injury you have done me, and a consciousness of my own in­
nocence; and you will do me the justice to remember that, though 
I  have been incessant, I have been respectful, in my expostula­
tions ; some of your members had the kindness to remark the mo­
deration and temperateness of ray conduct, on the trying occasion 
of my public appeal.

The principal argument advanced against me, in the various dis­
cussions which I had, through my Tutor, with the Provost, was, 
th a t46 if there had been, in the beginning, n perfect investigation, 
I  might have been expelled with the rest, as one of the party 
I  have looked into the Statutes, and I find (in Cap. 11. 46 De 
morum honeslate tuenúa^ fyc.) that, the Authors of domestic se. 
clition or disagreement, should be fined a Month's Commons.” 
The extraordinary lenity with which the other crimes enumerated 
under this head are treated, enables me to say, with confidence, 
that this Statute, so far from warranting the Expulsion, does 
not warrant the fining of one, who was not only not the Au- 
t h o r but w ho was the Victim “  of a dissention.” But you will 
probably say that the case did not belong to this Statute, but to the 
Statute, a  De pœnis majorum criminum.” In that Statute I find, 
that “ zchoever, with a violent blow, shall hare inflicted a severe 
wound on a  f e l l o w ,  o r  s c h o l a r ,  shall be expelled.” The context 
will be sufficient to convince you that the crime contemplated here, 
is a crime against a privileged member. This interpretation of 
discipulus is demonstrable from the text, but forces its#If irresistably 
upon us, when we consider the spirit of the Statutes, which is the 
rule given by the Statutes themselves for their interpretation.



The case then tioes belong to the first Statute. But, if you should 
claim for discipulus a wider signification, you will completely 
subvert the decisiou of the Vi.-e-Chancellor, who founded main y 
on ti:is interpretation, the Exclusion of the “  independent mem- 
bers” from his Visitatorial protection.

I have no interest in insisting on this interpretation, or on that; 
for, were the Statutes, instead of being characterized by lenity’ 
“ written in blood,” they could not warrant the punishment of an 
innocent individual—they could not warrant the punishment of 
any individual, whatever may be the presumption of his 
guilt, without the precaution of fairly ascertaining whether he was 
guilty or not.

You have done me a double wrong ; when you should have re­
dressed, you not only did not redress, but you punished me. 
Whether you will persevere, or not, in this wrong, is a question for 
your own breasts to determine. Whatever may be your decision 
I  beg that the enclosed may be returned with your answer : should’ 
it be unfavorable, I beg the indulgence of a copy of your first
proceedings, that I may know zshy and upon what evidence 1 have 
been expelled.

I have the honor to be
&c. «fee. &c. ^

(Signed DAN. M‘SWEENY.
To Doctor Phipps, Register,
fo r  the Board o f  T. C. D .

A N S W E R .

u  Sir,

. . “  1 prodlIced y°ur le‘ter, and the certificate accompa­
nying it, at the Board to.day ; but they declined going into the 
business. I return the certificate, and am,

Your very humble Servant,
(Signed) «  ROBERT PHIPPS, Regr.”

Trinity College, May 8, 18I9.n 
To M r. Daniel M ‘Sweeny*”

29
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Finding, that in the above, my application for a copy of 
the proceedings was not noticed, I  addressed to them the 
following letter.

Dublin, May 21, 1819.
Gentlemen,

When I  last had the honor to address you, I promised 
that you should not be troubled with another application ; I hope 
this may not be construed into a violation of that promise, when 
I  inform you, that its object is, to call your attention to what 
yourselves must confess to be, the reasonable request of my last ; 
namely, to be furnished w ith a copy of your first proceedings, 
that I may know why, and upon what evidence, I have been 
expelled.’* Thi3, you must allow to be reasonable, inasmuch 
as I  was not permitted to hear the charges, or the evidence ; and 
the accounts I got subsequent to my punishment, were so various, 
as to enforce the necessity (to me) of correct information.

I  have the honor to be,
Gentlemen,

Your humble Servant,
(Signed) * DAN. M‘S WEENY.

To Doctor Phipps^ Register, 
fo r  the Board o f T '. G. D .

A N SW E R .
cc Sir,
I beg to refer you to my answer to your former letter.

461 have submitted your letter of this morning, to the Board, 
and have no further answer to send,

u I am your humble Servant,
«  ROBERT PHIPPS.”

“  May 22, 1819.
(( To Mr. Daniel M* Sweeny
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Such is the history o f  the transaction up to the 22J o f  Iasi 

month. I have been minute in detailing tiie particulars, 
for the p u r p o s e  of shewing, that, while I  have been perse­
vering and incessant in demanding justice, I never departed . 
from a patient line of respectful expostulation, so long as 
I  could reasonably entertain hopes of redress in that way*
I  have been minute, because, in the discussion w ith  the 
Provost, subsequent to my expulsion, I  produced proofs of  
my innocence, which, I trust, th P u b l i c  wiîl deem satis­
factory and  conclusive; because that very discussion is ir­
refragable evidence, in support o f  my charge against the 
Board. I t  may be seen that, from the moment o f  m y  p u ­
n ishm ent, I complained of having been c o n d e m n e d  u n ­

h e a r d ,  and therefore p u n i s h e d ,  t h o u g h  i n n o c e n t  ; 
and that my petition throughout was— t o  b e  h e a r d .  T h e  
hardship o f  the complaint, I  am sure, will be as universally 
felt, as the reasonableness o f  the P etition .

W hen the consequences o f  expulsion from a University 
are considered—when it is recollected, tha t it deprives a 
young man of the means o f  education, not only in theC ol- 
lege from which he is expelled, but in every other College ; 
and, that it a t once annihilates all his prospects, by destroy­
ing his reputation, it will be readily admitted that such a  
punishm ent ought never be incautiously inflicted. W ith  
t h e  discipline o f  o ther Colleges, I am unacquainted, but of  
the  University o f  Dublin, I can confidently affirm, that un­
der a ju s t  administration o f  its laws, (for the Board has 
always affected to govern all* the Students by the Statutes,) 
t h e  extreme, the capital punishment o f  expulsion, can fall 
on the irreclaimable reprobate only ; or, on one who has 
proved himself tanworthy»of the advantages of society, by u 
gross violation ot the first principle of civil society— subor­
dination,

*  I t  will b e  difficult to reconcile this w ith the V?ce-Ch;mctllor,s opinion, 
th a t “  the independent members are merely to be considered as boarders j" 
and, probably still more difficult to reconcile it with the doctrine, that the 
Board, while it professes to govern the independent members by Uws, it 
not responsible for the m a l -adm inistration of these laws.
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I t  would be inconsistent with the character o f  an estab­
lishment, professedly instituted for the good o f  youth, 
to leave their best interests exposed. It would be ab­
surd that it should leave that uncertain, which it professed 
to secure that it should encompass that with difficulties, to 
which its professed object was to invite all. The penal laws 
ot such aa establishment should exhibit a reluctance to 
destroy ; they should be rather corrective than vindictive. 
That such is the character o f  the laws of the University of  
Dublin, a  reference to the two penal Statutes will be suffi- 
cient to prove.

The first of these Statutes (Cap. I I . )  concerns “  the culti­
vation of good morals, and the upholding o f  the public 
estimation of the College.”

In  the preamble, it sets forth the advantages, to literary 
men, of modesty and good morals, and to the College, of  
public estimation. To these objects, it directs the atten­
tion of “ all the Students o f  evert/ degree and condition 
I t  (hen prescribes certain forms of respect to be observed by 
the junior Students, towards their superiors; and directs, 
that no Under-graduate shall go  to the city , without his Tu­
tor's written permission, under a penalty of, fo r  the first 
time, a week's, fo r  the second, a fortn igh t's , jo r  the 
third time, a month's commons ; and, fo r  the fourth time 
( i f  the Pro-cost and majority o f  the Senior Fellows* agree 
to impose it)  amotion fro m  the College. That the 
A u t h o r s  o f sedition, or domestic disagreement; also 
those who have struck, wounded, or defrauded; or seduced 
others to a tavern ; who shall have been gu ilty  o f  excess in 
d rin k; who shall have s t o l e n  a book, o r a  coat, or any  
thing else, shall be punished, for the firs t time, by  a fine o f  
a month's cSmmons ; fo r  the second lime, by a fine o f  three 
months’ commons, and fo r  the third time, by expulsion from
m  /

* In  this instance it may be perceived, that the Board I,as a discretion- 
aiy power to mitigate the severity of the law ; in no part of the Statutes are 
liicy empowered to iairtaee it*
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the C o lle g e — Many other crimes are en um erated ,am ongst  
which are “  the robbing o f  orchards, &>c. bringing censure on 
the College, dissolute habits, f/ie frequenting  o f  taverns, 
flwcf houses o f  ill f a m e / ’ but ail these, for the first and 
second times are punished with a d m o n i t i o n  or f i n e .

It is unnecessary to pursue this Statute farther, for the 
purpose of shewing the  tenor and spirit o f  the College 
laws— such tenderness do they evince for y o u th —such anx­
iety ra ther to rcclaim  than to destroy them ; that even 
T h e f t  must be committed th re e  times to  be capital—to 
deserve E x p u l s i o n .

T h e  second penal Statute, (cap. 23,) “  concerns the pu­
nishment, of what are called, greater crimes, & c.”

By this Statute it is ordained, that “  if any of tha 
Fellows, Scholars, or others residing in the C ollege, 
shall be convicted o f  blasphemy, heresy, treason, of stub­
bornness, and contempt against the S ta tu tes; o f  perjury, 
notor ious theft, voluntary manslaughter ; o f  fornication, o f  
adultry, incest, or the violent s trik ing  o f  any Fellow or 
♦Scholar, (by which he shall have inflicted a  severe wound

*  I  have followed the Chief Justice  in confining the signification of dis- 
cipulus, to a Scholar o f  the  House. Although I do not agree with his 
Lordship, that it is never used in the S tatutes, in a more extensive significa­
tion, it is very evident, that i t  is used here in that lim ited sense. I will not 
deny, that a person guilty of violently striking and wounding any fellow-stn- 
den t, would deserve expulsion , hut the founders of the College, and the framers 
o f  the S tatutes, did not think so-—Few will be found hardy enough to m ain­
tain, that a person guilty o f defrauding another, or o f stealing from him, would 
not deserve expulsion ; and y e t to this crime, which has no provocation to 
justify, and which, within the walls o f a College, can have no distress to palliate 
i t  ; the framers of the Statutes have thought proper to be lenient. W ithout 
such an instauce of their lenity before us, we might be disposed to im pute 
this distinction between privileged members and others, to  an accidental 
omission ; but when we consider this, and the cautious, precise and compte, 
hensire term s, by which the application o f  the S tatute is determined to every 
on< in the College, il if  any of the Fellows, Scholars, 01* others living within 
the College, ” and the exactness with which all those entitled to particular 
reverence, are  enum erated—“  the Provost, Vice-Provost, Dean, Senior Lee- 
furor, Doctor, ot Bachelor o f D ivin ity”— we can no longer entertain the sup. 
position o f accident, bu t arc forced to acknowledge design.
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on any of the aforesaid,) 01 of even slightly striking  the Pro­
vost, V ice-Provost, Dean, Senior Lecturer, a  Doctor, or Ba­
chelor of Divinity ; of  forcing  the bolts of the gate, or even 
privately unbolting the same, of forming conspiracies or 
plots against the College, or a t any time exciting seditions in 
the College, or doing it a serious injury, either by hiuiseli or 
others ; or o( branding it with disgrace or infamy, &c. he 
shall be expelled the College as a pestilent member, &c.”

In no part of this justly severe Statute, does there appear 
any thing to warrant the conduct oi the Board in the casein 
which I was unhappily concerned— to justify their precipi­
tancy ; or (heir obstinacy. There is scarcely a crime in the 
above enumeration, entitled to the smallest indulgence : most 
of them are of the blackest moral character, while the others 
would be completely subve rsive of all order and discipline. 
The Provost, in a conversation with my Tutor, assumed, that 
“ by the Statutes, every person of the party in which the 
affray occurred, should be expelled.”  This assumption, I  
contend, is not borne out by the letter9 and is directly oppo­
site to the spirit of the Statutes. But were such the law, 
he would not be warranted in ihe conclusion which he drew 
from it : it could not justify the selection of one, who was
not only guiltless, but a suilerer and a complainant; who 
was not only n o t  ^ t h e  a u t h o r ,  but who was the y i c t i a i  

of the affray/’
The only part of this Statute, which could be applied to 

my imputed crime, is, the « violent striking of a Fellow or ] 
Scholar.” From what immediately follows, namely, “  even 
slightly striking {he Provost, Vice-Provost, Dean,” &c. it is 
manifest that the rank of the sufferer, increased the degree 
of the crime— that an attack upon a privileged member, 
is regarded as an attack upon the College itself. This 
principle, it must be admitted, i>*jnsi, and its application 
cannot be  called severe, when it is recollected, that, to 
come within the meaning of the Statute, the striking of a

I



Fellow or Scholar must be u  violent,’1 and the consequenes 
of that u violent striking,”  must be a “ severe wound.”  

Except in one or two instances to m itigate the severity 
o f the law — in some cases o f  censure, and where it may 
be expedient to substitute a fine for 46 the subtraction of 
commons,” the Provost and Board, professing to make the 
Statutes their rule, have no discretionary power. T hey  
have no power whatever over cases which are described as 
capital, and consequently they cannot dispense with any of 
the^circumstances essential to  the character of those e^ e s .  
“  T he  violent striking of a Fellow or Scholar,”  they crû; )t 
extend into the violent striking o f 'â  Fellow, Scholar or 
a ny other within the College— much less can th**y dis;) - ise 
with the circumstances of u  violent strikii/g,”  and  “  severe 
w ound.” I t  would be irrational to  suppose that they 
would be warranted in applying the meaning of the Statute 
to a striking, justified by sufficient provocation, or neces­
sary to one’s defence : or to an accidental striking. H ow  
far the Statutes warrant the Board, in denying to the s tu ­
dents, u as much fair play as they would have in a  C o u r t  

o f  J u s t i c e , ” — the public will judge. W ith respect to 
my particular case, waving the question of my guilt or in­
nocence, I  have been punished with a severity, not due, 
even to m y  im puted crime. The individual injured, was 
neither a Fellow, nor a Scholar, but a pensioner ;* and the 

striking and wounding”  of an unprivileged member, 
(even though it were severe, though it were designed»* and 
though it were not ju stified  bv provoca(ion) is provided 
against only in the first of  the penal Statutes, and is not 
there punishable with expulsion. W here severity  is not 
a d missibïe,précipitancy to punish  is cruel, and injustice 
doubly unjust.

The prim a facie  injustice of condemning a person tin- 
heard, can scarcely be palliated by any circumstances, but 
may be aggravated. If the strong testimony of many dis-

f  Mr, U pton is now a Scholar.
E

35
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interested persons were corroborated by every inference* 
that could be drawn from the general conduct and charac­
ter ot the accused, still, that system must be infamous, 
which Would deny him the opportunity of defending him­
self. W hat epithet then can be found sufficiently strong, for 
a  system which cienies that indulgence to one, whose whole 
life refute*every charge advanced against him.

I  watf educated in Cork, by the Rev. Mr. Lee : the justly 
Tfegretted demise of that gentleman, and the no less regret­
ted  demise of Mr. Magum, Master of Marlbro’-street school, 
who, in my time, had been Assistant to Mr. Lee, deprive 
me of very strong testimony respecting my school-boy days. 
Having, however, left school very early, the following tes­
timonium takes up my life from that period; and will, I  
trust, be deemed strong and decisive. Having intended it 
for the Board, 1 sought the signatures of those only who 
would be known to its members ; and whose high characters 
woukl be equivalent to greater numbers ; but, were number 
an object, I can in truth affirm, that, there is not in Clonmel, 
an individual, who would dissent from any part of it. The 
P r o v o s t  saw it lasl October, before the Visitation, and ac­
knowledged its strength and respectability.

“  We certify,* that we have known Mr. Daniel McSweenyf 
íhese several years, and consider him a young gentleman of exem­
plary propriety of conduct. He conducted here, in conjunction 
w i t h  h i s  father and brothers, a respectable Seminary, withconsiv 
derable c r e d i t .  From the time of his connection with theFeinaiglian 
Institution, what we knew of him was mere report, but that led 
us to expect any thing rather than the melancholy catastrophe 
which restored him to us. With the circumstances of that 
transaction, we profess to be totally unacquainted ; but we owe it 
U  justice to say5 that we never considered him to be charac-
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t e r iE e d  by violence, or a disposition to quarrel ; nor knew him 
to be guilty of a single irregularity.’*

“ Clonmel, October 13, 1818.”

Signed*

RICHARD CAREY, Prebendary of Donoghmore, and 
Schoolmaster of Clonmel.”

«  THOMAS FLA N N ERY , P .P . of Clonmel.”
<6 JAMES WORRAL, A. B. Dissenting Minister.”
«  WILLIAM STEPHENSON, A.M. Vicar of Tullaghort.” 
“  JAMES HILL, A. B Clk ”

ROBERT CONSTABLE, M. D.”
“  GEORGE GREEN E, M .D .”
«  EDWARD EAGLE, M. D ”

My knowledge of Mr. Daniel M^Sweeny, does not extend 
so far back as that of the respectable Gentlemen, who have 
signed the above testimonium—I can therefore only testify, that, 
during the last year iu which he lias been resident iu Clonmel, 
Jiis general character has been that of a highly regular, and well- 
conducted young gentleman.”

«  DANIEL HENRY WALL, 
Rector of Clonmel.”

f* October 13, 1818.”

À person’s College character is estimated by his regula­
rity , and by the diligence and success with which he per­
forms his exercises. I had been nearly three years a mem­
ber of College, and, though all that time engaged in the la ­
borious avocation of a teacher ; I  was not inattentive to my 
College business ; and— without entering into the minutiæ 
of College judgments, &c.—not unsuccessful. This, as it is a 
criterion o f diligence, is universally received in College, as 
evidence ofpropriety. A person who is not only seriously, 
but laboriously employed for a large portion of his time, 
and, who gives a proof of well-appropriating his leisure, 
cannot be suspected of (hose irregularities, by which young  
men generally forfeit the approbation an 1 good opinion of
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thèir superiors. The best pledge a young man can give of 
propriety is, a consciousness of his interest, exhibited in 
ail anxiety for his reputation, and his improvement. I had 
not incurred a single censure ; nor even a fine except for 
some examinations, which, being in tlie country, I was u n ­
able to attend. Under any other, than iny present most 
calamitous circumstances, I  am sure I  should obtain from 
all the Junior Fellow that knew me, (that is almost every 
one of them) as warm and strong a testimonium, as any 
other Student o f  my standing; but, under a censure of 
the Board, it would be not only indelicate, but highly im­
proper in me, to require, from those gentlemen, an expres­
sion of their opinion which might seem to be opposed to 
that censure.

I t  is extremely painful to me, to have been obliged to 
speak thus of myself, but it is the only means by which I  
can refute the calumny of m y  punishment, and expose the 
precipitancy and injustice of my judges. Ofthe individual 
who committed on me the outrage, of  which I complained, 
I  should be equally unwilling to speak severely, relative to 
what is unconnected with my particular case. But did not 
the admission of the Board make it unnecessary for me to 
adduce presumptive evidence in support ot my charge 
against him, I could refer to incidents, at the chambers ot 
the Rev. Thomas Taylor, in College ; in the company of 
Mr. Monnet ; and at the Moira tavern, in the company of 
Mr. Finn, and Mr. M‘Shane, of College, related to me, 
by themselves. O f  his College character, I shall merely 
say, that he had various and strong reasons to be well 
acquainted with the mode of proceeding at the Board. 
To this fact the Provost has borne testimony, by acknow­
ledging a prejudice against him.

I  would here remark, that having alluded at the visita­
tion, to the Provost’s avowal of this prejudice, the worthy 
gentleman, w i t h  well-affected tenderness f o r  t h e  r e p u -
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t a t i o n  o f  A s t u d e n t ,  rose up, and, claiming for himself 
the privilege o f  not denying m y  assertion, and y e t  not as­
senting to ity u protested against my making any use of any 
conversation he had with my T u to r ,  especially to the detri­
ment o f  an absent individual. ”  Alas ! that that same gentle, 
hum ane and immaculate Provost, should, on a whispered 
tale, not only have consented to the M u r d e r ,  but have, 
himself, become o n e  o f  t h e  E x e c u t i o n e r s ,  o f  the fair 
fame of an individual, equally  under his protection ; and 
having, still stronger claims to that protection, while (hat 
individual was absent, and unconscious o f  his danger. 
W hat will the honorable gentleman say, when I  tell him, 
th a t  the individual (to whose interest he-ha- hern so mira­
culously converted from his prejudices) at an entertain­
m ent given b y  h im self to his selected fr ie n d s , a t the 
Moira tavern, on some provocation, flung a decanter at 
the head o f  Mr. M ‘Shane, his own guest ;  and, though 
prevented from doing him  any injury, did considerable da­
mage in glass and furniture; and this, in the  company o f  
M r. F inn .*

I  am sure I do not yield to the P r o v o s t ,  in tenderness 
for reputation : next, to the pain of having been obliged 
to  speak in praise of myself, is the pain of being under the 
necessity o f  observing severely on the character o f  another ; 
but, in this instance, I  feel I  would be warranted, did my 
case require it, in being even more particular. T h e  cha­
racters of the individuals concerned in an affray, might be 
such, as to furnish an excuse for precipitancy, in deciding 
between them. In  this instance, I  am bold to say, instead 
o f  furnishing that excuse, they furnish the greatest a g ­
gravation  of that precipitancy. M y  character, considered 
with or without a comparison with the other persons con­
cerned, was such as would obtain for me, in a  Court, 
warranting the most summary procedure, some indulgence;

I was not present— I  give this merely on the rep o rt o f  Mr. Finn, and 
M r. M ‘Shane ; and from the circum stance o f  my having seen the bill for 
firokcn glass, &c. I think between o and £ 4 %

I
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at least time to make my defence. Before the Board of 
Trinity College, those circumstances in my favor, which 
should have the greatest weight there, did not obtain for
m e  E V E N  T H E  I N D U L G E N C E  O F  AN I N T I M A T I O N  T H A T  I
w a s  a c c u s e d  ! ! !— Nay— my own unimpeached character; 
the reprobate character of my antagonist ; the palpable evi­
dence of violence on my face, a suspicion that the witnesses 
were hostile to me, the fact of my being unaware of the 
charges, the seriousness of the consequences, and the great 
difficulty of undoing what they were about to do, were 
insufficient to prevail on the Board to suspend their deci­
sion for a moment ; and yet, these are the men, that at the 
last Visitation, had the unparallelled modesty to demand, 
“  that their decisions should be final.”

W ith  respect to the justice of my punishment, I  would 
ask any honest man, after reading the foregoing detail, 
what presumption o f  my guilt can fairly be deduced 
from a condemnation obtained in the manner I  have de­
scribed— on secret evidence (by the admission of the Boardj 
afterwards impeached ? On the contrary, does not my 
whole conduct afford the strongest presumption of my in­
nocence ? As soon as I discovered my punishment, I  com­
plained of not having been heard in my defence—I asked 
for a  t r i a l — 1 wrote to the Provost for a  t r i a l — I  per­
sonally solicited the Members of the Board for a  t r i a l — 
I memorialed for a  t r i a l — I applied for even a hear- 
ing  before the Board—I a p p e a l e d  t o  t h e  V i s i t o r s

I N  T H E  F A C E  OF  T H E  C O U N T R Y !  Does this look 
like a  consciousness o f  guilt ; or a consciousness o f  in­
nocence? Would I have sought to have m y guilt con­
firmed by the Chief Justice? Would I  have sought to 
make my disgrace more public, by its promulgation in 
open Court? W hat conld have impelled me to sacrifice 
the hope of mercy, which even guilt can entertain, by 
defying the Board in so public a manner, as to make it 
impossible, fo* them to be merciful, even if they were more

I
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placable than offended men of power generally are ? W a .  
it a consciousness o f  guilt, or a  consciousness o f  innocence ?

But my innocence does not rest on these presumptions 
nlotie, however strong. W h at charge have I left unan­
swered ? Will it be believed, that I  was t h e  a g g r e s s o r — 
T H E  A U T H O R  O F  T H E  A F F R A Y .  My character, and that 
o f  the other individual concerned, considered together, for­
bid the supposition ; the acknowledged falsehood o f  the 
witnesses in suppressing the cut, to which I  ascribed the 
provocation, and their object for so doing, forbid it. N a y ;  
the Provost h im s e l f - by being rcduced to the necessity of 
justifying my punishment, by assuming a  general principle  
which is false, namely, “  that all might have been expelled,”  
and, by fa lse ly  arguing from that fa lse  principle, “  tha t 
therefore, o n e  not the most g u ilty ,  might be selected— has 
altogether given up the supposition, that I  va s  the aggressor.'1' 
W il l  it be believed that I acted criminally towards Mr. 
Upfon ? His own letters “  acquitting me o f  any intention 
to injure him forbid it— common sense, without any othev 
evidence than the absente of any motive, weighin'; my
character against the charge, would acquit me of it.__
W ill  it be believed that I was drunk ? T h e testimony o f  
tha t highly respectable gentleman, Surgeon W ilm ot, o f  
York-street— making it unnecessary for me to appeal toniy 
character, or to o ther evidence—refutes the calumny. What 
then is my g u i l t ’— 'That (though I  took the precaution o f  
ascertaining, as far as strong probability went, that 1 would 
not meet a certain individual, whose company, because o f  his 
violence of character, was objectionable,) I accepted an in­
vitation to a  party in College—that there—being most out­
rageously and violently assaulted, I did not exhibit a for­
bearance beyond the lot of umanity— a tameness beyond 
that of the worm on which we tread. That, outraged in my 
teelings, and wounded in my person, I shewed a decree 
of resentment which any one would have felt— certain' not
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equalling the violence with which I was assaulted.— That, a 
gentleman having interfered, and caught me by die arms, I 
struggled to extricate imself, and cut him accidentally—and, 
for th is— notwithstanding the lenity of the Statutes— not­
withstanding the extreme delicacy of the situation in life* 
which I filled, (my present existence, and my future hopes, 
depending on my reputation)—the Board of Trinity College 
expelled me, without a hearing o f  my defence—without an 
intimation that I was accused! And the individual who 
Iiad so unprovokedly assaulted me— who had inflicted 
three wounds upon my face—an old offender against Col* 
lege discipline— they acquitted! ! ! Is this justice ?

I do not mean to impute to the Board intentional injus­
tice— their mode o f investigation exposed them to imposi­
tion, and I am ready to believe, that they were imposed 
upon— they were irritated, and their decision was preci­
pitate— their first fault was only e r r o r —their grand 
fault,* that which often includes tyranny, cruelty, 
oppression, and injustice, is o b s t in a c y .  For these I  
have left them no excuse— their mode o f investigation 
should be a model to others—they should be superior 
to irritation— their precipitancy has no excuse, in a coun­
try, and under a constitution, where, even the culprit, 
after being publicly accused, and confronted with his ac­
cusers—after being heard in his defence, and found guilty 
by his peeis, is asked by the Clerk of the Crown, if he has 
“ any thing to say, why the sentence o f the law, and execu­
tion thereof, may not be awarded against him.” Their 
precipitancy has 110 excuse in the relative characters of the

* I t  is but just to remark, that, whatever I  have said concerning the 
Board, is not intended to apply to its Members, individually—but merely to 
the influence which directs its decisions. The Board consists of the P ro ­
vost and the seven Senior Fellows. A t the time of the investigation, Doctors 
Prior and Lloyd were absent; Doctor Phipps voted against my expulsion, 
and Doctor Davenport, though he did not tell me so, expressly, gave me to 
understand, that lie also voted against it. These gentlemen, therefore, are 
not chargeable with any part of the transaction : take them from the Board, 
and what remains—The Provost un i * * *  .
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persons concerned— they  should be the last to decide p re - 
cipitately on that, whose value it should be their object to 
inculcate— they  should pau-e, even when it would be ne­
cessary to do an injury to those, to whom naturally they 
tVere the dispensers of good. For their obstinacy I  have 
left them no excuse in the established lenity of the Statutes; 
none in the moderation of my request u e,ven to be heard .”  
By refusing me a copy of the evidence, and the charges 
upon which I  was expelfed, they  have left themselves no 
Excuse fo r  uny part o f  their conduct.

I  now subirtit their conduct and m y  guilt to  tíié ju d g ­
m ent of an impartial publrc Hud there been any other 
means left me, of discharging the sacred obligation o f  vin­
dicating my character, 1 would not have resorted to  this. 
T h a t  I  have not w illingly  resorted to it, 1 offer, my pati­
ently rem onstrating for twelve months—-my appealing to 
the Visitors— after that, my patience— and again, my re­
monstrating, as proofs— H ad they  b en as slow to punish, as 
I to vindicate my character, I had been saved the pain— the 
public the trouble, and themselves, perhaps, the mortifica­
tion, of  this exposure.

43

I t  cannot be necessary to point out how t h i s  c a s e  illus­
trates the danger o f  intrusting the Board , with  “  absolute 
and uncontrollable pow er over the independent members 
o f  the College? without any responsibility fo r  the justice o f  
their m tasurts .”  It must be perfectly plain, that it an 
individual Student may be injured, without the means of 
redress, no Student can be considered safe; all may be in­
ju red— all may be expelled. However unlikely it is, that 
any set of men, intrusted with the power, would have the 
hardihood to resort to this extreme measure ; it is quite 
conceivable, (hat obnoxious individuals may be se­
lected for oppression and injustice—and every one must

E
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tremble, who cannot assure himself that he may not be 
one of-those obnoxious individuals* When a person, pro* 
fessing to be innocent, and complaining that he was expelled, 
contrary to the Statutes, and, contrary to every principle o f 
justice, without an opportunity of defending himself, u  
told, that he cannot be redressed, it must be obvious, that* 
for particular purposes, any individual may be expelled 
without the shadow of a pretence. A corrupt, unprin­
cipled Provost, ambitious to give a representative to the 
University, would find in this power a ready instrument (o 
effect his purposes. T he  Electors of the College are 
ninety-five, whereof seventy are Scholars. T he  Scholars 
must be chosen from the unprivileged Students, or inde­
pendent Members of the College. I f  then, every year 
previous to the examination for Scholarships, or, even the 
y ear of  an anticipated dissolution of Parliament, the Pro­
vost would expel or rusticate a  few only of those candi­
dates, whose talents would secure their election, but whose 
interest would not be with him, his ranks would quickly 
be tilled; for every place thus vacated, and filled by a par- 
tizan of his, would make an accession of two to his strength# 
This would not be difficult ; with a majority at the Board, 
he could expel or rusticate them on some pretence, or, 
without a pretence. I f  the rusticated appealed to the 
common law, they would incur expulsion by the Statutes i 
if either they, or the expelled, appealed to the Visitors, 
they would not be heard—“  the decisions of the Board, 
with respect to independent members, must be final.” 
This, indeed, is mere speculation, but it is possible, and 
certainly not improbable, when we consider the powerful 
motive of a corrupt zeal, and recollect, that the injury of 
expulsion from a University has been defined by one of 
t h e  f i r s t  authorities in the kingdom, the Chief Justice of 
the Common Pleas, to be no more than the amotion of a 
boarder from an ordinary boarding-school.
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U nder the present virtuous and well beloved Provost, no 
a p p r e h e n s i o n  of those evils can be entertained ; his integri­
ty is unimpeached—but, of his falibility the Reverend G e n ­
tleman has himself given soom proofs— H is supplying the  
acknowledged deficiency of the College-Course in (he 
B e l l e s  L e t t e r s ,  by suppressing one of its finest Institu­
tions, the H i s t o r i c a l  S o c i e t y — is one. Ilis  attempt, 
nearly lo close up the Library, because, a  some one bad 
been reading m a g i c k  the re ,” is another. His manner o f  
complying with the precept of  the Statutes, which directs, 
“ that he, and all the members of the College, should culti­
v a t e  to the utmost o f  their power, concord, unity, peace, 
and mutual good will”— his manner o f complying with this 
precept, I  say, by fomenting the late contested election, 
will, by those who know how much that concord, that unity, 
that peace, anil that mutual good will, have been improved 
by it, be admitted as a third proof. I f  then there were 
nothing but the falibility of  these m en, exhibited in the de­
tail now before the public, this alone should be sufficient 
to enforce the inexpediency o f  their possessing a power, 
which m aybe made an instrument of  the oppression of in­
nocent individuals—which may be converted to the pur­
poses of political intrigue— in line, a power by which any 
Provost, that may be vicious and base enough to undertake 
it, may, when he pleases, make his corporation a  closfc 
borough.

It’ it were necessary to point out how this case may serve 
as an apt comment on the “  circumspection and lenity 
which the Vice-Chaecellor was assured the Board would 
display in the exercise of its power,”  I need only refer to  
the extraordinary circumspection of taking evidence in se­
cret, and diligently concealing from the accused, both be­
f o r e  a n d  after punishment, the evidence and the charges 
on  which he was condemned ; or rather to the want o f

*



circumspection, to which they themselves pleat] guilty, by 
acknowledging, that, after their secret, precipitate, and 
yet circumspect investigation, “ I had shewn sufiicient 
grounds for inculpating others/’̂ I f th e  principle, that “J « -  
dex damnatur cum nocens alsolvitur” b e  admitted, we will 
be reduced to the necessity of translating “ u a m n a t u u ,”  

is circumspect, if we give the Board credit for circum- 
s-pection," in this case. And, as for their “ lenity,” we 
may give them credit for the lenity o f permitting the 
guilty to escape, and punishing the ii.ivocent 5—but, if  this 
be their lenity, the punishing of t h e f t  b y  “ a fine of a 
month’s commons,” must be the severity o f  the Statutes.

Having now, by my case, illustrated the danger of the 
principles, upon which the decisions of Ihe Board, with re­
spect to independent members, are assumed to be final—  
having shewn the “ lenity and circumspection” of the 
Board—having shewn that (he decision which excludes me 
from redress, leaves all exposed to injury, it only remains 
for me t,o examine the validity of that decision,
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T he real grievance which m y  c a s e  exhibits, resulting 
from the exclusion o f the independent members of the U ni­
versity from any means o f redress, makes it unnecessary 
for me to expatiate on the probable evils o f such a system ; 
and will, I trust, serve as an apology for, what, under any 
other circumstances, would be an unpardonable presump- 
tion—my undertaking to canvas the decision upon which

that exclusion is founded.
It were, indeed, to be wished, that the task had fallen 

to some one more competent to its execution ; but, as the 
promulg ition o f  “  a power (in the emphatic words of Mr. 
Plunkct) incompatible w i t h  the principles o f our free con­
stitution,” after a lapse o f six months, has raised up no 
abler advocate for the unprivileged Students of the Um - 
versity—1, with great diffidence, offer myself as the hum­
ble assertor of their rights, and my own ; proposing to 
shew that the Fellow-Commoners, Pensioners and Sizars 
have, when aggrieved by the Board, a right o f  appeal to 
the Visitors.
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Before Ï review the décision of the Vice-Chancellor
and observe on some heterogeneous matter, which his
Lordship thought necessary to blend with it, I shall state,
in the clearest and most perspicuous manner I can, the
arguments to be deduced from the Statutes o f the College,
in support of the Right o f Appeal which I propose to 
establish.

f i r s t— That all the Students have a r i g h t  to education__
is manifest, from its having been the prim ary  object* in 
founding the College, to provide for the education of Stu­
dent* m general, without any restriction : for, if  this be 
admitted, and the r i g h t  I» denied, it would follow, that 
persons only secondary in the contemplation o f the Found­
ers (although intrusted with the executive power,) may 
defeat the prim ary object, by refusing to admit any  Stu- 
dents; and may, at their ease, enjoy the fu n d s, without 
Keeping in view the efldofthe endowment o f the Colleo-e.

Besides (lie right to education, which, derived from °the 
nature and the express object o f the institution, I contend 
every one enjoys, “ hepossess.es., also the inchoate right, o>

* ™ S *  froai the o f Henry Usher’s petition which

» Z r  n ah * 'e |H ln ber Clmrter; “  WÜCI'ras01"' beloved « ab jec t 
« O it f  n  tf  n 0 ‘ Dubl1" ’ lms bet0»gl‘'« s ,  in the name o f the  
« ’ la' ’ ' naSmnCh “  no CoUeSe educating Scholars in po.
„  e . and ,lle arts> 35 y(;t exists in our kingdom o f Ireland, We

would deign to erect, found, and establish one College, the mother o f a

a U,,; VCr;“y’ .,IPi' : ,1,e C"-V °f Ullbli”> * *  t o to  education, institution, 
a n i instruction Scholars and Students, in our kingdom aforesaid ; and
« U . that m some way a convenient provision may be made for the sup."

«  P0T t “ m ,'Ce ° f a  Provost> Fellows> and certain Scholars : W  
ye, that We, in cons,deration of our singular concern to have -he youth of
our kingdom of Ireland, piously and liberally instructed, and our benevo 

■ knee, towards studies, and the studious, * c . ic c ._ asse„,ing to this piou» 
petition, will, g ian t and ordain for ourselves, our heirs, and successor,

- that henceforth there be and shall be a College, the mother of a University 
“ c,;rta ;u Place, «‘■'led AllliaUoww, near Dublin, aforesaid, fo r  the ed u 'a ’-  
“ tio»% institution, and instruction of Y o u th  and Student*,” §c. be.
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«mtural eligibility, to the offices and privileges o f  FeL  
fow and Scholar. If then, the Executive authority o f  the 
College have an arbitrary power to inflict on a Student a 
punishment, (not only in their own, but in the construction 
o f other Colleges,) branding him with infamy, and, by its 
operation, rendering him t/i-eligible to these offices— they 
have a power capriciously to destroy the natural rights o f the 
subject :— a position, which it would be as absurd as it 
is unconstitutional to maintain.” *

That a ll the Students are subject to the Statutes— may be 
inferred frpm the Provost’s oath, (cap. 3 .)  wherein lie 
swears “  to govern and defend a ll and every o f  the Fellows 
and Scholars, Fellow^Commontrs, Pensioners and Sizars y 
and the other M embers o f  the College, b y  the same laws and  
Statutes / ’ from the fact, that the penal Statutes are so con­
structed as to apply to all the Students, (cap. 11, and 23.) 
and from the express provision, (cap. 10, in fine,) that “  a ll 
the pup ils , o f  whatever denomination, should be subject and  
obedient, with respect to morals and scholastic exercises, to the 
same laws and Statutes, as the Scholars supported by  the Col­
lege, and that they be punished> i f  they deserve it , in the same 
m anner .” Hence the precept, (cap. 27.) “ That the Sta­
tutes should be read publicly and distinctly , in the chapel or 
hall, b y  the D eans , at the beginning o f  each term, which 
reading , (ne quis eorum quibus parendi officium incumbit, 
ignoratione peccet,) all the Fellows, Scholars, Fellow-Com* 
moners, and the other Students are bound to attend\ unless 
the attendance of any be dispensed with, on sufficient 
grounds, by the P r o v o s t Hence the practice o f putting 
a book of the Statutes, into the hands o f every Student, on 
his entrance and matriculation.

That all the Students are to be protected b y  the samr 
Statutes— may be inferred from that part o f  the Provost’s

* This argum ent, the Rev. M r. W all, .Scholar, in my judgm ent, vrry pm perf* 
objected to the Chief Ju s tic e s  opinion, that the Students (bein*: merely 
boarder?,) might be dimissed at pleasure, without any right «f apj.e j .  *
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oath, where he swears to “  d e f e n d  them by the stíme lam 
and S ta tu tes” as well as from the maxim, that in lkWs 
4C subjection and protection are reciprocal.”

That it is not intended that the Board should exceed the 
prescribed rule oj the Statutes— will appear, no less from tfie 
effect of wriiteu taws to limit the executive power, and the 
fact, (hat they are, themselves,subject to the Statutes, being 
legislated for, along with (he Students, without any dis­
tinction (cap. 23.) subject, for the same crimés, to the 
same penalties ; than from the impossibility ó f supposing 
them possessed o f discretionary power, without the 
inconyenience of also supposing, that they may capri­
ciously and unjustly, more than defeat the primary object 
of the Institution, by doing an injury  to those for whom 
a benefit was intended \—and that, while all are subject toj 
some only are protected by, the lelter of the la w.

Having, as I conceive, shewn that all the Students of the 
College possess certain Rights, on the sole condition of  
obeying, not the arbitrary will o f  any set o f  men, but, the 
Statutes ; and that, by these, all are protected in the enjoy­
ment of their rights, from injustice and oppression ; it 
remains to shew how this protective power o f  Ihe Statutes is 
made operative.

W ritten laws, unless the executive power were responsi­
ble for the just administration of them, would be nugatory. 
This, as well as the fact, that the executive power o f Col­
lege is subject to the laWs which it administers, presup. 
poses a superior authority : this authority is vested in
certain officers, called Visitors, concerning the extent of  
whose power—Irom what we read in Blackstone, (cap. 18, 
vol. 1,) no less than from the Chief Justice’s having al­
lowed a reference tô the Statutes, to ascertain his—we may 
infer, that it is as unlimited as the Founder hath made it. 
W e are then to inquire in the Statutes, if  the Visitors 
are, as appointed representatives of the Founders, to
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secure the just appropriation o f the funds, the pure adini« 
ni.stralion o f the law s—to protect all the Students in the en­
joyment o f those rights which the Founders’ property pur­
chased— to redress all griev mce9, and to correct all ab:nes ; 
or, if  they labor under any disability and limitation o f their 
power.

There docs not appear, in any part of  the Statutes, 
any  limitation to the  authority of the Visitors; on 
the contrary, they are empowered, (pag. 9, Chart. Eliz. e t 
31 Carol,) u  to decide and definitively conclude a l l  suits, 
“  actions, and controversies, which the Provost and the 
u  majority o f  the Board m ay not be able to settle,  and to take 

cognizance o f  a l l  abuses, not correct<d by the Provost 
“  and Board! A n d , (cap. 27 Carol.) they are not only eni~ 
“  pozoercd, but besought to go to the College, and call togc- 

th tr  the Provost, Vice-Provost, Deans, B ursar , L ec tu - 
<c rers9 Fdlow s , Scholars, rt><d all the Students in general,* 
4Í rtWí/ /o r/s/f College, a>e// the H ea d  as the M embers,
“  diligently to inquire concerning each and every things 
“  touching the state, interest, honor, and S t a t u t e s  o f  /Ac 
<c College, concerning the re formation arid correction o f  the 
u  Provost, Vice-Provost, B ursar , D eans, Lecturers , J e / -  
“  /oojs, Scholars, Students iu general, awd P orters , «7?d 
“ fro m  the same to require oji oath to declare the truth in  
“  ererj/ aforesaid : and all crimes, excesses, abuses
u and omissions, whomsoever o f  the said College, awd 
4i howsoever committed, discovered in that Visitation to punish  
cc a«í/ reform , or to /a£e care that they be punished and re­
- fo rm e d  by those whose d u ty  it m ay be, <#r. and to do 
“  c w ry  //*«/?«' necessary to their correction and reformation, 
1C although that should extend to the privation or amotion o f

* I  th ink it necessary here to observe, that I  differ from  the Chief J u s . 
lice n the n te r,»e ta tion  of d'nn.ipulost which I  shall defend by and by—»t!ie 
-point at issue can be established independently o f  this translation, bu t as it 
ia , nevertheless, no t uni Tip, r tan t, and some way connected with the Chief 
Justice 's decision, 1 have determ ined nut to pew it unnoticed.

G



redress all grievances—to correct all abuses—to exerciser 
jurisdiction over, and to afford protection to, all in the 
College, or any way connected with it. Whatever is 
wanting to the establishment of this, in the argument» 
which I have adduced, may be fairly admitted to be sup­
plied by the inference to be drawn from the conduct of 
Jjord Clare, when Vice-Chancellor. His Lordship exer­
cised that jurisdiction over independent members, which 
my construction gives the Visitors, by (in the year 98,)  
expelling independent members : and, as he should, to be 
consistent with this first act— also heard their appeals from 
the decisions of the Board. By expelling them he has 
justified ray interpretation o f discipulus ; for, in the Sta­
tute, the Visitor is permitted to proceed ** ad privationem  
sen amotionem Prœpositi, Vice*Prœposili, ant alterius cujus- 
cunque ab adm inistration , vel officio, s tu  ad amotionem 
altcujus Socii, Scholarisvel D iscipuli ab hoc Collegia” &c. 
Here, unless we translate “  vel discipuli,” or Student in 
general, the Visitor has no power to expel an independent 
member. Chief Justice Downes himself, limiting the sig­
nification of D iscipuli, declared that, 66 the Visitors had no 
jurisdiction over the independent members.” But even, if  
this were the case, they have still the means of redressing 
them, by being empowered a to punish and reform all 
crimes, excesses, abuses and o m is s io n s without any restric­
tion, as to the persons by  whom committed, or against 
whom committed ; “ C r im in a te ,  q u o r u m c u n q u e  dicti 
Collegii et q u a l i t e r c u n q u e  commissa 

Pior would this construction prevent them from punish­
ing “ the crimes, Sçc. o f  w h o m s o e v e r  o f  the said College 
for there is an express clause, enabling them, where it is 
not intended that themselves should directly exercise juris­
diction, to compel the Provost and any others, to do their 
duty ; tc aut ui puniantur et reformentur per Prœpositum , 
rel quorum interest, c u r a r e This clause is inserted, to 
enable ihe Visitors to “ correct the porters and other infe*



rior officers,” without directly exercising jurisdiction over 
them. II* a Student, ill-treated by any of these persons, 
and dissatisfied with the redress, which, on complaint, the 
Board may have given him, appeals to the Visitors ; they, 
by this clause, are empowered to compel the proper officer 
to fine (by subtracting from their wages) or to dismiss 
them. The clause is not at all necessary to enable them to  
punish the crimes of the independent members, by indirect 
jurisdiction, as may be inferred from Lord Clare’s having 
exercised direct jurisdiction. But before I justify his 
Lordship’s and m y  interpretation o f discipulus, I will reca­
pitulate a few of the contradictions, which would flow 
from the opinion, that the independent Students have no 
appeal to the Visitors.

The Board, having a prescribed rule for the government 
o f all the Students, may, with respect to some, for this 
rule, substitute any thingtheraost opposite; and make sub­
servient to their own will and caprice, not only the right to 
education, which the Founders o f the College had pro­
vided for all; but also, by implication, the natural rights 
of the subject. W here (in cap 11.) it is directed “ if, in  
conséquence o f  the dissolute habits, Sçc» (either within the 
walls o f  the College, or elsewhere,) o f  any  one, <Src. it 
should happen that the College be publicly— badly reported 
o f  that the delinquent fo r  the f ir s t  time, be admon- 
ished (Lintum m odo) o n l y : The Provost anti Board, al­
though they are strictly confined to this punishm ent and to 
this Matutc, u unless it be a crime provided against in the 
Statute, concerning the 'punishment o f  greater crimes,” mny 
expel the individual. Perhaps I could point to an instance 
o f three so circumstanced, whose case m ercy  could have 
as easily confined to this Statute, as a n gry  severity  has 
wrested it into the more penal one ; but, to be more mode­
rate— they may admonish him publicly, and rusticate him  
fo r  twelve months. Here would be the intention o f the

65
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the will and intention o f  the Founders and T tsla tors  may 
have effect. In the case o f an expelled Stu lent appealing 
to the Court o f  K ing’s Bench, the business o f the Court 
would be, first, to ascertain the intention of the Founders, 
with respect to an appeal to its jurisdiction. There could 
be no more positive proof that they intended no such a p ­
peal, than the fact that they prohibited it under the severest 
penalty they could inflict. My assumption then, “ that the 
independent members excluded from visitatorial protection, 
are left no means o f redress ; and that the Board, not re­
sponsible to the Visitors, is responsible to no tribunal,” 
is here justified ; if  it were not already justified, by the 
Vice-Chancellor’s description of those independent mem­
bers, and tlieir relation to the Board.

But the Founders— the framers o f the Statutes, did not 
leave themselves, liable to the imputation of the savage 
cruelty of (after recognizing the possibility of dissatisfaction) 
cutting off all means o f  remedy— they did not leave them­
selves, I say, liable to this imputation— to be justified by 
the previous appointment o f Visitors, without any limits to 
their authority ; or by the subsequent clear, and comprehen­
sive definition o f that authority, including all possible cases 
o f grievance. N o :  on the very spot, lest there should be 
any misconception— lest any should thiok them so cruel—  
they say— we do indeed prohibit a recourse to the common 
la w ,(“ tamen: ’)  “ how ever” lest we should be supposed se­
vere, or to favour injustice, recollect, that u we do not prohibit 
ail appeal to the V i s i t o r s They did not betray the indis­
cretion of excluding that security for the just appropriation 
o f their property, which the law of the land, unless they pro­
hibited its interference, or appointed a sufficient authority, 
would interpose. N o: for the very moment they withdraw 
that security for their laws and their subjects, they tell us 
that they have appointed another ; “  however, we have p ro ­
vided an appeal to the Visitors.
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The only objection* I ever knew <o have been made to 
the reasonableness (on nsuperfic al view) o f the claim that 
the right o f  appral should be allowed to all, was, that it 
would be imposing on the Visitors a troublesome and ardu­
ous task, to require them to hear the appeals of nearly six­
teen hundred Students ; whereas many of them might appeal 
about the most trifling thing—even about a small fine. 
The answer to this objection, \i  probably the strongest 
confirmation o f my arguments. The framers o f the Sta­
tutes having in contemplation the indefinite number of Stu­
dents, for whom, education was provided, took the same 
view of the inconvenience ; and immediately after the clause 
recognizing the right ot appeal, introduced a clause “ em­
powering the Visitors to reject (without hearing) any one 
that m ay appeal foo lish ly , and about any  th ing trifling • 
And why? a lest discredit should he brought on the College, 
nr TOO  M U C H  T R O U B L E  s h o u l d  a c c r u e  t o  t h e  v i s i t o r s  

f r o m  n u m e r o u s  a p p e a l s : ”  and still (urther, u they em­
powered, them (h a vin g first consulted the Chancellor J  to in< 
create the punishm ent, rchen the seriovs nature o f  the ense 
obliges them to hear it, but when a real grievance shall not 
be established." “ S e d  n e  f r e q u e n t i  a p p e l l a t i o n s  

Collegio \ledecus, aut V i s i t a t o r i b u s  n i m i a  c r e e t u r  

m o l e s t  i  a ,licebitiis , inepte, ant de lexi appeltantem rejicere ;  
appellantem verb in causa graviori, et absque justo  g i ava- 
mine, licebit Visitatoribus (scd consulto priits Cana llario 
Academics)  ipsum pro  qualitate delicti, severiori p x n ii
mjjicere,” cap. 11.

Without looking elsewliere to ascertain the spirit and 
intention of the Statutes, it would be an outrage on com­
mon sense, to suppose, that it could have been intended 
after recognizing the possibility of a Uju stu m  gravamen,

* Thi s  object ion was ma de  in a  large c o mp a n y  in Dublin, last November ,  
■where th e  V ice-C hancello r's  decision  happened  to  b e  th e  sub jec t o f  con­

versation.
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sentences; tins will be perceived to consist in the prohibi­
tion of external, but the provision of internal interference. 
I f  we suppose the intention to have been, merely to say 
u however we do not prohibit t h e  right of appeal which 
zee have elsewhere provided”— we must also suppose that, 
without this clause, the rendering penal an application to 
external Courts, would have prohibited an appeal to 
a Court established for that purpose, within the College. 
As there is nothing in the Statute that could possibly 
restrict the right o f appeal already provided, the use 
o f  tamcn here would be wrong, and the clause altoge­
ther unnecessary. But his Lordship’s argument was 
still further fallacious— he said, it applied to a right 
o f appeal already provided, and assumed that that was a 
limited right. N ow , the only place in which w e find the 
Visitors noticed before this in the Statutes, is in the Char­
ters of Elizabeth and Charles; where we find, Visitatores 
“ omnes lites, actiones et controversial (quas Prœpositus et 
major pars Sociorum non possint componere dirimant et 
dejinianty et omnia graviora delicta ab ipso Prœposito tt 
Sociis non emendata, animadvert ant” Here we find the 
species o f appeals, not only not limited, but very generally 
described, u o m n e s  lit es, actiones et contr overbias.” I f  we 
compare the w omnes lites,” in this place, with the “ omnes 
lites,” whose determinations are, by the clause in question, 
confined within the College, we can have 110 doubt, but 
that it was the intention o f the Framers o f the Statutes, 
that all controversies should be decided by the Visitors, 
without any restriction, except where the cause may be 
“  foolish or trifling.”

H is Lordship translated u Scholarcs et discipulos omnes 
“  the Scholars supported by the College.” I, it will be 
seen, have translated these words, the Scholars and Stu­
dents in general. H is Lordship justified his enterpreta- 
tion by the title at the head o f the Statute which con* 
cerns only the seventy Scholars— uamely, tc De Schola-
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rib us sïoe D/scipulis*9’ To this I object that, first, the 
etymology o f the word is in favor ol my translation ; 
and, secondly, I will shew it to be used in tw o sig­
nifications in the Statutes; and, in a particular passage, 
we are bound to adopt that signification to which the con­
struction inclines, and o f which, the spirit and intention oi 
the author seem to approve.

The only place where u  D iscipuli et Scholares" occurs 
manifestly  distinct from, and forming only a part of, the 
Students in general, is in cap. 10, where we have u pupUli 
omnes quocunque vocehtur nomine iisdem legibus Sc statutis, 
Sfc. quibus discipuli et Scholares Collegii expensis sustentali." 
If it w e r e  intended that “ discipuli et Scholar es” should 
signify throughout the Statutes, as the Vice-Chancellor 
claims, u merely the Scholars supooiled by the College,” 
the annexation of u Collegii expensis sustentidi, would be 
unnecessary : the effect, then, of the new idea, “  Collegii 
expensis sustentati ” being more particularly to define, and 
therefore to limit the application o f  “  discipuli et scholarcs” 
u  discipuli et scholares C o l l e g i i  e x  p e n  s i s  s i j s t e n t a t i , ’ ’ 

must signify fewer individuals than “  discipuli t i  scholarcs
OMN E S . ”

In cap. 15, Concerning the exercises o f t he classes— we 
find it directed, that all the Under-graduates be distributed 
into four classes— and the persons thus denominated “ ii 
qui nondum sunt g r a d u a t i are designated through the en­
tire o f the chapter by the teim  discipuli* And still 
stronger (if  possible) we have, cap. 14, “  discipulos cujus* 
cunquc generis” relating to the discipuli ot th.î following* 
chapter, that is u « , or personœ ,qui m ondum sunt graduati— 
cujuscunque generis”—that is, o f  whatever denomination, 
whether Fellow-Commoners, Pensioners or £i ars—disci- 
pulus  being used in both these places, manifestly in the 
wide or literal sense ; and no where have v\e scholares et 
discipuliy nor scholares ct discipulos omnes > manifestly in 
he limited .sense of Scholars supported by the College.



W h at T gain hv interpreting “ Scholar es, et D iscipu losj’ 
“ the Scholar* and Students in general” is ; that it must ap­
pear monstrous, that it should, tor a moment be doubted, 
that the i n d e p e n d e n t  members have visitatorial protection, 
when thev are so plainly directed “ to be called together 
and visited.” That they have visitatorial protection I 
have shown, independently o f  this command to visit them; 
and I now submit it to any man of common understanding 
to the Vice-Chancellor himself, and to the members o f the 
Board who are interested, if  my proposition, that the inde- 
•pendent members have a right o f  appeal to the Visitors f r o m  
the decisions o f  the Hoard, does not clearly follow, independ­
ently of any other arguments, from the fact, that all the Stu­
dents are to be governed by the Statutes— and that the V i­
sitors are besought “ diligently to inquire concerning each 
nnd every thing touching the Statutes.'’ With this single 
argument supported by the spirit o f  the Statutes, I should 
almost have contented myself, had I not, in m eeting the 
Vice-Chancellor’s decision, to defend the r i g h t s  o f sixteen  
hundred Students, and the c h a r a c t e r , o f the m i l d e s t  and  
M O S T  b k n e t o l e n t  Cótie o f  J.azcs, ever framed for the go­
vernment ot a Public Institution.

Having shewn the correctness with which the \  ice-Chan- 
c e l l o r  translated the Statutes, 1 now proceed to examine 
his Lordship’s description o f  the Sizars, which may not 
be unimportant. Bv this I will at once shew that he mis­
took both the letter .and the spirit of the Statutes, and re­
move a very erroneous impression, which his description is 
calculated to make on the public, respecting the situation 
in College, o f that cla*s o f Students. After saying, that 
“ he considered Commoners and Pensioners only as persons 
who paid for their board and education, and similar, in 
-verv respect to pupils at a boarding school : and that, for 
any impropriety o f conduct, they could be sent away from 
the University, in like manner as they would from any Se-
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minary ofeducatio.i.” He added, that “  Sizars* were persons 
whodid not come within that description ; and although he 
should be extremely reluctant to make any observations 
which would be likely to hurt the feelings o f  a class of 
men, some o f whom had risen to the highest situations in 
the State, and had reflected the greatest honor on the 
University where they had been educated, yet, it was 
absolutely necessary, however painful it was, to remark on 
the peculiar situation which they held in this College. 
They were, in fact, denominated poor Students, and their 
duty was to attend as servants on the Fellows, and their 
more fortunate Brother-Students ; their time o f remaining 
in College was undefined ; they were not obliged to attend 
any examination, nor was it necessary for them to be ex- 
amined f o r  entrance. They were admitted through favor, 
and were liable to be discharged at pleasure ; they were 
not members o f the University, and therefore had no right 

of appeal to the Visitors,”
Although this, description could impose on those only 

who may be totally ignorant o f College affairs, yet, as it i* 
sanctioned by the Vice-Chancellor’s authority, it does de­
serve to have all its allegations met by a true statement. 1 
owe it no less to myself, and to that class of Students to which 
I had the honor to belong, than to the character of the Col­
lege, to correct so gross a misrepresentation, into which 
nothin- but his Lordship’s very imperfect acquaintance 
with the Statutes could have led him. It is indeed to be 
reoretted, that, as «  it was absolutely necessary to remark 
orTthe peculiar situation of Sizars,” his Lordship did not 
inform himself better on the subject.

*  I  ex trac t this from the report of the proceedings, given in  the F ree ­

man's Journal of Saturday, O ctober 31 , 1818.

I
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H ie laws of Trinity College make nodistinction between 
those subject to them, but, on the contrary, provide* that 
no distinction should be made. The question was, whether 
a Student had a right of appeal to the Visitors. As the 
law made no distinction between the different classes, it 
could not have been absolutely necessary to the elucida­
tion o f the question, “ to remark on the peculiar situation” 
of the class to which the appellant belonged. It may in­
deed, be necessary for other purposes, and so may a misre­
presentation of the class be necessary.

The situation of a Sizar in this College, so far from be­
ing degrading, is often an object of ambition, to many who 
are independent o f the immunities it confers. They are, it 
is true, “ denominated poor Students but they are af­

fectionately  so denominated ; and, for them the Statutes 
evince, throughout, the most, paternal regard. In the elec­
tion o f Scholars, the poverty ,+ and merit of the candidate 
must decide ; and, in the election o f Fellows, the prefer­
ence is to be given, (cceteris paribus) to the Scholars, + 
(who, we will recollect, were to be elected out of the poorer 
candidates, in preference to their more wealthy compe­
titors.)

W e find the Sizars mentioned in the Statutes also, as 
persons whose services would be necessary to the Fellows, 
Scholars, &c. : bui, to understand this, we must consider 
the origin of Sizars. They are no more than the lay* 
brothers of the old ecclesiastical establishments, whose 
offices, so far from being considered servile, were consi-

* “  Pupilli omnes quccunque vocentur nomine iisdem legibus et Statut»», 
teneantur et part ant, quibus Discipuli e t Scliolares Collegii expensis susten- 
ta ti, &c.” cap. 10.

•j* “  In  qua electlone habeatur ratio inopiæ, ingenii, doctrinæ, virtutis 
cap. 5.

{ “  In  liac electione discipuli Collegii semper prœfcraritur, atque simi­
liter tetuiores ditioribus,” Scc.cap, 6.
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dered honorable. W e find Sizars, I say, so mentioned 
in the Statutes, owing, I suppose, to this their origin ; but 
they have no such duties as these here implied to perform . 
They have no duties different from those o f the Fellow- 
Commoner* and Pensioners. They may live in College, 
or out o f College :* if  they live in College they can be 
rewarded for their diligence, by being appointed to situa­
tions o f considerable emolument, (often with mere nominal 
duties,) o f a nature that could not offend the most squeamish 
delicacy ; and the only thing that could be considered in 
the slightest degree painful to the most delicate feelings, is, 
that their hour o f dining is later than that o f the other 
Students, and the joints served up to them, are those re­
moved from the Fellows’ table : the vegetables are, how­
ever, dressed tor themselves, a clean cloth is laid for them, 
on a separate table, and they have the attendance o f the 
porters. Whether this is degrading or not, can be best 
collected from the opinion entertained o f it in College, where 
only (the concomitant circumstances being known) the 
matter can be fairly estimated.

There is no class o f Students more respected in College, 
nor any class in which a young man o f merit may more 
readily recommend himself to notice ; for the general feel­
ing is, that they are, as his Lordship admitted, a merito­
rious class.

There is not only an election, but an examination pre­
vious to admission. The subject o f the examination com­
prises the whole entrance-course o f the Fellow-Commoners 
and Pensioners, together with the classics o f tw o terms in 
the jun ior freshm an  year. The vacancies average from six 
to ten, and the candidates-^ from fifty to seventy : and,

* O f this I  am an instance, having never lived in College, or per­
formed any duties different from those which I  would be bound to perform , 
i f  I  were a  Fellow - -onnnoner, or a Pensioner.

+ At the late examination for Sizarships, the  num ber o f  candidates was 
sev en ty .five*



from tbe extent of the course, and greatness of the compe­
tition, success is considered highly credit able, and a test of 
classical knowledge, not inferior, and even by those who 
have obtained both distinctions, declared superior, io the 
obtaining o f a Scholarship. They scarcely ever fail to 
obtain Scholarships, and several of them are to be found 
amongst the present Fellows.*

To their success in after-life the Vice-Chancellor has 
done ample justice. To be greatly successful without any 
o f the advantages of fortune, rank or connections, is deci­
sively indicative o f superior personal merit : and the Sizars, 
considering their number, (only thirty) and the many in­
stances of distinguished members to which they may refer, 
have very large claims to that respectability which a class 
may derive from the merit of individual members. Any 
class of men that could boast the production of a Murray,t 
a Curran, and an Avonmore, could not be ju s tly  charged 
with meanness—ought not to be insulted for their poverty. 
Poverty is no reproach to Students or to Scholars ; the pur­
suit of learning has been always accounted more respecta­
ble than the pursuit of money. Do we reject the works of 
Homer because he was a beggar ? or has Plautus less cre­
dit with us, because he turned a mill ?

But what has poverty to do with a question o f right ? 
Would the poverty of a Student warrant the Board in 
treating him with severity or injustice? Would it not ag­
gravate the injury ? Why then did his Lordship turn 
aside to irrelevant matter. W hy unnecessarily hurt the 
feelings of a class of men, whose merits he could not deny, 
by misrepresenting them. His Lordship might have been 
convinced of the absurdity of arguing from what Sizars 
were, to what they are, by looking into the Statutes, and

*  Their eligibility to the highest distinctions in the College, must be 
received as positive evidence, that their situation is not servile or degrading.- 

+ I  mean the late respected Provost.



applying the same principle to a description o f  the other 
classes. He would there find the annual “ salary” of the 
Provost to he one hundred pounds ! ! ! And the annual salary 
of each o f those gentlemen, who, with their chief, the Pro­
vost, claim the privilege of arbitrarily destroying the rights 
of the subject, to be nine pounds ! ! ! And if, from this he 
argued, that it could not have been intended, that they 
should possess the formidable power which they claimed, 
he might have been more rational than in inferring, that 
the Sizars, by their poverty, forfeited every claim tô com­
mon justice. The condition o f men who claimed a power* 
never claimed by any body o f  men, but by Parliament, 
would certainly be a fairer object tor animadversion than 
the condition of persons who claimed only a common 
right— the right of every man in society— a right to com­
plain when aggrieved : and his Lordship, following the 
letter of the Staiute, in describing the situation o f the Pro­
vost, and Senior Fellows, would not have been more wide 
from the fact, than he has been in his description o f the 
Sizars* In fact, the exploded condition of Sizars centu­
ries ago, could no more justly be objected to the Sizars of 
the present day, than the rank in life of his Lordship’s fa­
ther, or grandfather, could, with justice, be objected to 
himself.

His Lordship remarked, that the only qualification for a  
Sizar mentioned in the Statutes, is, that he be 66 auditor 
logices.19 May 1, without offence surmise, that he did not 
take time to consider the meaning o f the expression ? I f  he 
had, lam  sure he would not have said, the only  qualification. 
“ Auditor logices” means one fit to commence the study o f  
loijic. O f Scholars, it is said, (cap. 4 .) “ N em o etiam  
dega tur qui non sit at logicam in aula disóendam idoneus 
If we compare this with what is prescribed for Sizars, we 
will at once see, that it was intended that the qualificatioa 
of Scholar:» and Svaws should be similar.

*
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"  That their time of remaining in College is undefined 
I rue! and so is the time of any Student’s remaining in 
College, undefined. Any Student after taking his Bache­
lor’s Degree, may remain until he is Master, and after th;it 
continue as resident Master for life. The Sizars generally 
get Scholarships, and often get Fellowships, in which case 
they continue for life ; but the duration of Sizarships is 
well defined, they last only four years, or until the degree 
of Bachelor may be obtained.

That they are obliged to attend Examinations needs no 
further proof, than that they are fined in the very same 
way, and to the same amount, as the Fellow-Commoners 
and Pensioners, for such Examinations as they neglect to 
attend; and that an Examination is positively required 
previous to their admission, follows very clearly, from the 
mention of a qualification, ( “ auditor logices ”)  unless his 
Lordship imputes to the Provost and Board, the sagacity 
of discovering, by intuition, whether one is fit to learn 
Logic or not. For the Fellow Commoners and Pensioners, 
no qualification is prescribed, either directly or by impli­
cation ; and yet, marvellous to say, his Lordship did not 
think it absolutely necessary to remark that.

It is clear then, that all his Lordship’s allegations with 
respect to Sizars, were erroneous, and altogether irrele­
vant if they were correct ; and it must be a source of 
regret to every benevolent mind, that he should have 
thought it necessary to send out on the public, a misrepre­
sentation as injurious to the character of the College, as it 
must be painful to the feelings of a class of men, who are to 
be found at the head of all the learned professions—at the 
Bar, on the Bench, iu the Councils of the Nation, and in 
the Church, successful beyond the ordinary lot of unpatro- 
mzed merit, and whose whole fault was that their origin 
had been poor. “ Quantum generi demas; virlulibus addas.”
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Perhaps his Lordship was irritated that an humble indi­
vidual of that class, should have been the occasion o f so 
much trouble to him ; perhaps he was concerned for the 
character o f the Board brought into public notice h y  the in­
terest which the appeal created ; else, how could he have 
forgotten the equalizing principle o f the British Laws; how 
coultl he have asserted that “ the conduct o f the Board had 
been circumspect”, v hen m y  appeal told him that they had 
condemned and punished me, without informing me that I 
was accused; or “ len ien t” when, although Í was punish­
ed, I professed, and offered to prove m yself innocent ! In 
another place, and upon a different occasion, I am sure, 
his Lordship could have expatiated with great ability on the 
horrors of an Inquisition, and the blessings o f a free Con­
stitution. These topics would have been quite relevant here ; 
yet, his Lordship did not think it necessary to touch upon 
them ; but when il might have been expected lhat he would 
reprimand the Board tor their, suppose he chose to call it, 
injudicious conduct, he merely said, (exercising  where he 
disclaimed jurisdiction,) that u the transaction was one 
which would have disgraced an ale-house.” Whether it 
was more disgraceful that a contest should arise in a company 
o f young men, or that sedate men, the Heads o f a College, 
should betray an irritation, which rendered them incapable 
o f deciding between them, and afterwards, an obstinacy, 
which preferred injustice to an acknowledgment o f error—  
whether the imprudence o f the former, or the incapacity 
o f the latter, reflects a greater disgrace on the University, 
the public will decide. Entertainments in College are 
sanctioned by their being frequent, and tolerated ; and 
whatever may have been the character of the entertain­
ment in question, the odium o f it should not fall upon m e: 
I did not give the entertainment—I accepted an invitation 
to one, which, I was to presume, would be peaceable, and 
orderly, and becoming gentlemen. Unless a person tor 
defending himself, is liable to the charge of rioting, and



unless a person assaulted is liable to the charge o f  assault­
ing— no part o f  the disgrace, norpurt o£ the criminality o f  
thé transaction, properly attachés tomeifcatfd yet, it was 
not this exactly, that his Lordship’s inuendo insinuated : 
but I cannot more aptly take my leave of the subject, than 
by quoting the anxious, solemn, and impressive appeal 
to  the consciences of the Visitors, with which the Statutes 
conclude—“ Conscicntiam verb Visitatorum apud A ltissi- 
m um  onerttmm7 et in  riscerilms D om in i N ostri J e su  
Christi hortamur, ut in fuciendo et exequendb prœm issa, 
solum D eu m  præ  oculis habeant, et u t fa vo re , ifm ore , 
odio, p iece , m d pretio , coloribus, aut occasionibus post- 
habitis quibuscunque, Visitationis, inquisitionis, correclionis, 

' t t  reform ations ojficium diligenièr impendant, et file litè r  
exequanlur , coram D eo in ejus extremo judicio  in
hoc casu volu(rint reddere rationem.”

P O S T C R I P T ‘

M r  o n l y  motives in th is .Publication, having been the 
vindication of my character, and the assertion o f  those 
rights, which, in common with the independent members 
o f the University, 1 claim to possess,— I now confidently 
resign my own, and the common cause, to the protection o f  
p u b l i c  o p i n i o n ; assured, that, before that tribunal, it 
w i l l  never be tolerated, that that, which the laws of nature, 
as well as those o f society require— the expression o f a just 
resentment, should be made penal ; or that, in an institu­
tion which is public property , a  s y s t e m  should prevail, 
©rider which, not only the guiltiest is the most secure, but 
the most innocent is the most exposed to danger.

F I N I S .


