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M Y  L O R D S ,

1A  M  to accompany what I have to trouble 
}our Lordfhips with, this day, with many 
apologies. From a long refearch into the right o f 
your Lordfhips jurifdittivc power, I am but too 

well apprized of the labour and difficulty o f the 
enquiry, and am fenfible o f m y preem ption in 
troubling you with m y thoughts on a fu bied  o f 
fuch difficulty.

D o u b t s , however, having been lately thrown 
out, founded upon antient errors and miftakes, 
it will be neceflary, to trace this fu b jed , to en
ter into the hiftory o f our jurifdictive power from 
its origin, from the earlieft period o f the hifiory 
o f this country.

M y  Lords, one, and only one, merit I fhall 
claim, that I fhall advance nothing that is not fup-

ported
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ported by evidence, by authentic materials, by 
the records of parliamentary proceedings both 
here and in another country.

I s h a l l  labour only to be explicit and fatisfac- 
tory in a detail o f fads, and depend only upon 
truth, which feldom wears and never wants or

nament.

A s the whole of this fubjeft is not collected 
in any publication that I have ever heard of, 
it will not be, I hope, difpleafing to your Lord- 
fhips to have it collected in one point of view. 
I f  I fhould omit any tranfaftion relating to this 
fubjed, it will be fupplied, I hope, by other 
Lords of greater ability, and more knowledge 
in parliamentary proceedings than I can pre- 
fume to poflefs.

M y  Lords, in the early ages o f this country, 
and of her firit connexions with England, it 
is acknowledged, that, in confequence of the 
voluntary fubmiffion of the Irifh to king 
Henry II. he granted them the laws and li
berties of England, and added afterwards a 
rule for parliamentary government, in the
feme individual form and terms with that of

England,
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England, in which record it is faid, “  T h a t
“  caufes o f property are to be examined and
“  corrected in full parliament, and no where 
“  elfe.”

M y  Lords, this was renewed by his fuccef- 
for; and it was provided, as before, that all 
laws and cuttoms, enjoyed in England, fhould 
be likewife enjoyed in Ireland, o f which the 
judicature in parliament was one o f the moil 
eminent. And it appears that Henry III. re
newed this charter at Gloucefter, ordaining that 
their conftitution fhould be preferved entire up
on the Englifh plan, as his father king John 
had decreed when he was laft in Ireland, and 
that all writs and matters o f law ihould have 
their courfe in Ireland in like manner as in Eng
land.

M y  Lords, in early times, appeals were 
fometimes made from the court o f King’s-bench 
in Ireland to the court o f King’s-bench in E n g
land, becaufe the king, who was common 
judge of both nations, prefided in that court, 
and fometimes the judges o f England were 
confulted, in certain difficult points o f  law, 
from a want of men fully inftrudted in the con-

ftitution .
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flitution here during its infancy ; but ftill there 
does not appear to be any pretence, all that 
time, that this was done de jure, or that any 
appeal then lay to any court without the king
dom, till at length, in the reign of Edward III. 
the Englilh began to aim at extending their 
jurifdidion, and pretended that the ancient ap
peals to the kings in England implied a fuperi- 
ority in the Engliih nation over the Irifh, argu
ing, a fortiori, that, if appeals were made to 
the inferior courts in England, they might o f 
confequence be made to the fupreme court o f 
all, the Brinih parliament ; and under thefe 
pretences, it feems they had adually taken cog
nizance of fome judicial matters relating to Ire
land. M y Lords, upon this, a remonftrance was 
made from the commons o f Ireland in the 
twenty-fixth of Edward III. I ihall, my Lords, 
dwell upon and fpecify this tranfadion, becaufe 
I conceive the judicature o f this houfe to de
pend upon that charter ; the remontrance fet 
forth, That they had long endured intolerable 
oppreffion and injuftice from men of authority 
in this kingdom, who, abufing their power, 
difpoffeiTed them of their eflates, and, under 
pretence that there was no appeal to the parlia
ment of Ireland, fupported themfelves with

impunity



impunity in this violence, reducing multitudes 
to the greateft poverty and extreme diftrefs, 
unable, from the great charge and hazard in 
profecuting their rights abroad, to carry their 
appeals to England : wherefore they befought 
the king to remedy this abufe, and maintain 
the privilege o f their violated conftitution ; in 
confequence o f which, m y Lords, the .king, by 
ordinance o f the forty-ninth year o f his reign, 
decreed, That, whereas it appeared an intole
rable grievance, that his people o f that nation 
ihould be thus opprefled, without a remedy, 
and that he was bound, by the nature o f his 
fupreme office, to fee juilice done to all his 
fubje&s, for the future jultice fhould be done 
to them according to the known cuftoms and 
laws o f both kingdoms, and all appeals and 
proceedings upon errors o f judgm ents, in the 
inferior courts o f that realm, ihould be made 
and carried on in the parliament o f this king
dom only.

A n d , my  Lords, if any thing was wanting 
io corroborate thefe ordinances and charters 
trom the crown, it was fupplied by a decree o f 
Richard II. in the feventeenth year o f his reign, 
tvhen all the liberties and immunities of this

kingdom
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kingdom were again confirmed, among which 
the judicature of the Iriih parliament was in
cluded.

I t  does not appear, my Lords, that the judi
cature of our parliament was molefted till the 
eighth of Henry VI. but it is recorded by Mr. 
Prynn, in his animadverfions on the fourth In- 
ftitute, that at that time the prior o f Lanthony 
in Wales having brought an adion againft the 
Iriih prior-of Mullingar, for the arrear of an annu
ity, in the common pleas, judgment was given 
againft the prior of Mullingar, who thence brought 
a writ of error into the King’s-bench of Ireland, 
where the judgment v/as affirmed ; the prior of 
Mullingar appealed again to the parliament ol 
Ireland, which parliament reverfed both the 
former judgments ; whereupon the prior o f Lan
thony removed the caufe into the King’s-bench 
in England, but that court refufed to be con
cerned in it, as having no power over what 
had paffed in the parliament of Ireland ; after 
which the prior of Lanthony appealed in the 
eighth of Henry VI. to the parliament of Eng
land, but neither would they determine there
upon ; thereby declaring, that they had no 
pretenfions to interfere in the judicature of this 

natiop.
T  HIS
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T hi s  cuftom o f appeals being carried to 
England, feems to have gained fome ground at 
this time, fo as to become an objeft o f the at
tention of the legiflature ; for, by %zd Henry VI. 
ch. 3. it is enafted, that if any do appeal, 
in hope to be fent to England, the matter o f 
appeal (hall be declared before the governor of 
this land and the king’s council ; and,s if the 
matter does not touch the king’s perfon, the 
faid governor ihall fend the faid appeal to the 
King’s-bench there, to be determined, as if it 
were an appeal o f robbery ; and, if the faid 
appeal be not found to be true, the appellant 
fhall pay to the appellee his damages, taxed by 
the/inqueft, and twenty pounds, and over, and 
one hundred (hillings to the king for his fine, 
laving the king’s prerogative.

T h i s  a ft would not be fufficiently clear an4 
explicit, were it not for the comment o f  .your 
Lordfhips anceftors, in the year 1703* when 
they founded their refolutions upon it, declaring 
thole, who appealed from the judgm ent o f this 
houfe, and to a foreign jurildiftion, enemies to 
their country.

B y  an aft of, the 7th Henry VIII. this matter 
was farther guarded, and provifion was made

againit
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againft thefe appeals, in matters determinable 
here, and they were obliged to find furety in the 
chancery, if the caufe o f appeal was found not 
to be true, to fatisfy the defendant for his cofts, 
damages, and expences.

T hese  a£ts feem to accord with the ftatute 
o f abfentees, which made a forfeiture o f land 
the confequence o f non-refidence, that they 
might have no caufe for abfence, that the people 
might have every advantage in this country, 
and that juftice might be domefticated in their 
native land.

A nd the Engliih lawyers themfelves declared 
in favour of thefe rights, as appears in the year
books, in the 2d o f Richard III. when a ques
tion arifing about certain bales o f wool, export
ed by a merchant of Waterford, which the trea- 
fury of Calais had ieized in that port, the judges 
of England, occafionally pronounced that Ire
land was not to be bound by Englifh ftatutes, 
becaufe they had no repreTentatives in the Eng- 
li(h parliament ; but that they had a parliament 
of their own, in which they made and amended 
laws, and that they had all manner o f courts, 
with the lame perogatives as in England.

[  8  ]
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F rom  this time forward, the judicature o f 
this houfe flood unmolefted for ages, till the 
middle o f the reign o f Charles II. I find only 
one inftance, my lords, in the Journals of the 
lords o f England, for an application of this fort ; 
and the entry which was made, and the difficulty 
o f enforcing their order, p!a:nly (hews, that it 
was a novel, unprecedemed, practice: the entry, 
m y lords, is as follows, in 1621.

W h e r e a s  one Stafford, an Trifhman, has 
“  brought his writ of error in this houfe, about 
“  certain lands in the county o f W exford, in 
“  Ireland, the lord chief juftice moved to know 
“  the pleafure of this houfe, whether the writ 
“  in that cafe to be awarded, ihould be direded 
“  to the iheriff o f Middlefex, or to the iheriff 
“  o f the county in Ireland, where the lands 
“  lay ; and it was ordered, that the writ, in this 

cafe to be awarded, fhall be dire<fted to the 
chief juftice o f the K ing’s-bench in Ireland, 

“  to order the fheriff of the county o f  W ex- 
“  ford, in Ireland, to warn the party defendant 

to appear before this houfe on a day appointed 
to hear errors.”

*

. Lords, you will find the rules for proceed
ings, in appeals and writs o f  error, in your

Journals,
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Journals, in 1642 and 1662* and a regular 
courfe o f upwards of forty applications from 
that period, till the year 1717.

M y  Lords, during the long interval o f our 
parliament, for twenty-fix years, there were fix 
precedents of appeals from this country to the 
lords of England.

T h e  firit, that occurs in the Journals of the 
lords of England, was, in a cafe between Sir 
Robert Nugent and colonel Talbot, the famous 
duke of Tyrconnelj it was in the year 1670, 
and I ihall beg leave to fay a word upon the 
particulars of that cafe.

C o l o n e l  Talbot had been an adive folicitor 
for the Roman Catholics in the court of claims, 
and had obtained a bond of 4.000I. from Sir 
Robert Nugent, provided he procured him his 
eftate in the court of claims ; but his own inno
cence being clear, he obtained it without the 
intervention of colonel Talbot, who, notwith- 
ftanding, fued him upon the penalty, in the 
court o f chancery in Ireland ; from their deter
mination Nugent appealed to the lords of Eng
land, but their conduit fhews, that they were 
not defirous of interfering in the jurifdi&ion of

[ IO ]
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this country ; for the caufe, however flagrant, 
was difmiifed, and a bill o f review was ordered 
to be had in the chancery of Ireland.

M y  lords, as I have before obferved, in the 
long interval o f twenty-fix years, in our parlia
ments, there are only fix precedents, which oc
cur, o f appeals from this country to the houfe 
o f lords in England, till the two jurifdidtions 
interfered in the famous cafe o f the biihop of 
D erry, in the latter days o f king William.

M y  lords, the validity o f appeals to this houfe 
was never queftioned till the year 1698.

E u t , previous to that period, an appeal hav
ing been brought before the houfe o f lords of 
England, by the governor and fociety o f the 
Londonderry plantation, againft a judgm ent, 
which had been given by this houfe in favour 
of the bifhop o f Derry, though no objection 
had been previoufly pleaded, by the parties, 
to our jurifdidtion, the houfe o f lords o f Eng
land thought proper to declare,. that the proceed- 

# ings before this houfe were before an incompe
tent judicature, and that the chancery here 
ought to proceed as if no fuch appeal had been 
made to the lords o f Ireland j a compofition,

however,
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however, taking place between the parties, this 
houfe was not under a neceflity of enforcing 
their own order : the reafonings of the council 
upon our jurifdi&ion are reported in the cafe of 
the bifhop of Derry, in Sir Bartholomew Show
er’s reports, though the argument in our fa
vour feems to be imperfett and mutilated.

As this cafe o f the bifhop of Derry, in 1698, 
Was the firft in which the jurifdi olive power of 
this houfe was called in queltion, your lordfhips 
will, no doubt, be curious to know upon what 
plaufible plea that opinion Wtfs founded.

I t  was, perhaps, one of the moft extraordi
nary crotchets that legal lubtilty ever devifed.

T he reafoning o f the council was, that the 
Irifh parliament were debarred of their jurif- 
di&ive right by Poyning’s law, and that, as the 
conftitution here was inverted, and no legiflative 
matter could be taken up here, unlefs it origi
nated from the crown, before the parliament 
was convened, by Poyning’s law, the fame 
rule was to take place in other matters, in ju 
dicial cafes.

T h is



T his mode of reafoning is fo whimfical aTicf 
^extraordinary, that I am compelled to juftify 

m y opinion, by reading to your lord(hips a cu
rious paper which I have in my hand ; it is a 
copy o& the printed cafe, which was drawn up 
by that great lawyer, Sir B. Shower, in the café 
o f the bifhop o f Derry, which was communi
cated to me by a learned friend of mine in ano
ther country, and which led the houfe o f lords
o f England, in receiving an appeal from this 
houfe.

T he  fociety o f Londonderry having ap
pealed to your Lordihips from the lords, o f Ire
land, the appellants do pray that the faid appeal 
m ay be received.

ift,  T h a t  no appeal or writ o f efror, as 
is conceived, lies to the houfe of lords in Ireland 
in any cafe; but the errors o f the courts o f law 
and equity there are to be reformed in England, 
and the appeal to the houfe o f lords there is o f 
dangerous confequence, and may tend to the 
hazard o f the Englifh conftitution and govern
ment there ; if the fame fhould be allowed by 
your Lordihips, it will equal the jurifdidtion o f 
the lords o f parliament in Ireland to that o f the 
Englifh peerage, which was never the defign of 
Poyning’s law.

B “  2dly,



“  2dly, In cafe the houfe of lords there have 
a power o f hearing and examining fuch appeals, 
yet their orders are not final, but fubjedted to* 
re-examination before your lordfhips, who are 
the fupreme court o f judicature, as wel^for that 
as for this kingdom, as it is humbly hoped will 
appear to every man who ihall impartially, 
among other reafoas and authorities, confider, 
i .  The true original nature and title o f property 
in Ireland, as derived from and under the crown 
of England. 2. The equality of reafon for a 
fubordination in judicature to the judicial pow
er, as in the legiilative to the legiilative power, 
in England.

“  ^dly, T he  protedlion which the planta
tion of Ireland always receives from the mother 
country, with the vaft fums of money ihe owes 

' England. The dependency refulting thence in 
all refpe&s whatfoever, which, if appeals there 
be final, will be in a great meafure deftroyed.”

W h a t  reafoning, what inductions, what a 
defign to miflead, by a reference to fomewhat 
that was not clearly underflood! What has 
Poyning’s law to fay to the judicial power of this 
houfe ? Or, in plain Englifh and common fenfe, 
what analogy is there between the law which

regulates
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a n d í h ?  t Te1P v ',ng ° f  bilIs throuê h fhe council and thejunfdidive power? No more, my Lords
no more analogy, than between the jurifdiction 
o f our parliament and the law of gravitation or 
the dodrine o f fluxions !

I t  is to be obferved, my Lords, that the ar-

o fT h T h ^  thef C° uncilon our fide, in the cafe 
of the biihop of Derry, in Shower’s reports, is
purpoiely blanked and mutilated.

M y  Lords, it would be neceiTary for me to 
mention the great cafe o f Sherlock and Anneily 
in the year 1 7 ,7 ,  when this Houfe was fufpend- 
ed from its jurifdidtion , but the noble renre 
fentation of your Lordibips anceftors, and the 
detail o f the mer.ts o f the cafe contained in 
jt, will fave your Lordihips and me much trou
ble. 1 cannot fuppofe your Lordihips to be 
unappnzed of this important tranfaftion, which 
is alfo detailed in the ftate-trials. A ll that Í 

ave to fay upon it is, that the widow Sherlock 
pleaded here in forma pauperis ; that, upon the 
race of it, it was a determination in favour o f 
the weak againft the ftrong and powerful ; that 

e reprefentation which was made upon that 
occaUon does eternal honour to the great pre-



late, to archbifhop King, who framed it, and 
to your Lordihips anceilors, who unanimoufly 

concurred in it.

T h i s  reprefentation having been read at your 
table, and being fo able and fo conclufive as to 
need no comment, I fhall proceed to mention 
the laft cafe in which the jurifdi&ion o f this 
houfe was called in queftion.

M y  Lords, the laft cafe, in which the jurif- 
diftion o f this houfe was called in queftion, was 
that of the earl of Meath, and Cecilia, coun- 
tefs of Meath, his wife. In 1692 an appeal 
was brought to this houfe, from the chancery of 
the county palatine of Tipperary, by lord 
Meath, againft a decree given in that court in 
favour of lord Dudley and W ard ; to this ap
peal lord Dudley pleaded his peerage as a peer 
o f Great Britain ; but this plea was over-ruled, 
as no privilege can obtain againft an appeal, for 
that would be a total bar to the proceeding, as 
it can only be heard in a fefiion of parliament ; 
and judgm ent was given in favour of lord 
Meath, after a long procefs, which lafted till 
1695, and the iheriff was ordered to give him 
poileflion of the lands accordingly. During the 
interval of parliament, lord Dudley appealed 
from the determination of this houfe to ̂  the

[ r6 ï



lords o f England, who pronounced that the 
proceedings here were coram non judice, before 
an incompetent judicature, and ordered the 
chancellor o f that court to enforce their decree 
in favour o f lord Dudley. When your Lord- 
ihips anceftors met in 1703, after an intermif- 
fion of parliament for four years, upon the 
petition o f lord Meath, they enforced their 
order with great fpirit, and came to feveral re- 
folntions vindicating their jurifdiition : poifeffion 
was awarded to lord Meath, and the family had 
pofleihon o f the lands in (juefiion for upwards 
of thirty years; but, in the year 1736, upon a 
petition to the lords o f England, they refumed 
this matter again ; a report was made of the 
whole proceedings, an order was fent over to 
the chancellor Windham, to give poiTeflion o f 
the lands to the reprefentative o f lord D ud
ley, as the court and county palatine o f T ip 
perary were extinguiihed by the attainder of 
that illuftrious family, who were an honour to 
this country, the duke o f Ormond. The whole 
proceedings upon this affair, the letters that paf- 
fed between the lord Talbot and the chancellor 
Windham, are inferted at length in the jour
nals o f the lords o f England. M y Lords, I 
cannot help obferving here, that the author o f a 
late pamphlet is wrong in his obfervation, that 
the lord M eath’s reprefentatives held the land

under
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under an order o f your Lordfhips anceftors, for 
that order was laid afide by the lafl determina
tion o f the lords of England.

F r o m  this plain flate of fads, your Lordihips 
fee that no right was ever better founded nor 
better afcertained than the jurifdiftion of this 
houfe ; the whole number of appeals, that ap
pear on your journals from 1642 to 17x7,  
amounts to thirty-eight.

I s h a l l  now beg leave to contraft fo founded 
and fo proved a right with the declaratory law, 
the 6th of George L which I fhall read as a part 
o f my fpeech*.

T o

*  A n  a &  for better fecuring the dependency o f the king
dom o f Ireland upon the crown o f  G reat Britain :

“  W h e r e a s  the houfe o f  lords o f  Ireland have o f late, 
againil law , aiTumed to themfelves a power and jurifdi&ion 
to examine, correft, and amend, the judgments and decrees 
o f  the courts o f  juftice in the kingdom o f Ireland ; there
fore, for the better fecuring o f  the dependency o f Ireland 
upon the imperial crown o f  G reat Britain, may it pleafe 
your moil excellent majefty, that it may be declared, and 
be it declared by the king’s moft excellent majefty, by and 
w ith the advice and confent o f  the lords fpiritual and tem
poral, and commons, in this prefent parliament aiTembled, 
and by the authority o f  the fame, that the faid kingdom 
o f  Ireland hath been, is, and o f right ought to be, fubor- 
dinate unto, and dependent upon, the imperial crown o f  
G reat Britain, as being infeparably united and annexed 
^ a * ' u, . thereunto;

C 18 ]



T o  the words, of late, and againjl law, your 
Lordihips cannot be inattentive; thefe words 
furely are ftrangely applied to the chartered right 
o f this houfe, to the cuftom and long tide of 
precedents for three centuries. Never fure was 
fuch an unparalleled aft o f injuftice, never was 
the omnipotence o f  parliament fo extended, not 
only over right and juftice, but over truth itfelf; 
an omnipotence greater than that o f the Supreme 
Being himfelf; for he can do no w rong: but 
this a ft decided that the Britiih parliament, fway- 
ed by the luft o f power, could do flagrant 
wrong and notorious injuftice.

I A M

th ereu n to; and the king’s m ajefty, by and w ith the advice 

and confent o f  the lords fpiritnal and tem poral, and com 
mons, o f  G reat Britain, in parliam ent aflembled, had, hath 
and o f  right ought to have, full pow er and authority to 

make law s and ftatutes o f  fufficient force and validity to bind 
the kingdom and people o f  Ireland.

“  A n d  be it farther declared and enafted, by the autho
rity aforeiaid, that the houfe o f  lords o f  Ireland have not 

nor ot right ought to have, any jurifdiftion to jud ge of, 

affirm, or reverfe, any judgm ent, fentence, or'decree, given 
o r made within any court within the faid kingdom ; and 
that all proceedings before the faid houfe o f  lords, upon 

any fuch judgm ent, fentence, or decree, are, and are here
by declared to be, utterly null and void to all intents and 
purpofes w hatfoever.”

[ 19 ]
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I am to apologize for having dwelt fo long 
upon this fubjedt ; a fubjeic fo arduous as to in
volve no lefs than the complete inveftigation of 
the Journals of the two houfes of lords in both 
kingdoms.

M y  Lords, I am well aware that there are 
various opinions in this country about right and 
expedience : thofe who think the right of jurif- 
diftion vefled clearly in your lordfhips in the laft 
refort, think that juftice will be more impartially 
adminiftered by a final reference to a foreign tri
bunal, as it has been under the compulfion of 
the declaratory law ; I know prejudices are en
tertained againft the incompetence o f this houfe 
to decide upon legal matters in the dernier refort.

In this variety of opinion, let the public voice 
decide ; I do not prefume to pronounce mine 
upon fuch a queftion ; I am inclined to believe, 
that there was an appeal allowed, by the confti- 
tution, to the king in his parliament o f Great 
Britain ; I remember to have feen an inftance 
recorded of it in the rolls o f parliament in the 
22d year of Edward I. If that be the cafe, it 
is left to the public choice ; but there is no rea- 
fon we lhould be deprived of our franchife, o f 
our inalienable privilege, nor this country of the

advantage
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advantage o f a domeftic tribunal, agreeable to 
the charter of the third Edward, of the maxim 
of the founder o f the conftitution o f Alfred, that 
juftice lhould be brought home to every man’s 
door.

T ho s e , m y Lords, who think that the lords 
of England decide upon legal matters, are much 
deceived : formally, indeed, they do, but in 
fatt, prefcribed and dictated to, in thefe mat
ters, by the fages o f the law.

So will it alfo be here; whenever our jurifdic- 
íion fhall revive, the adminiftration of juftice, in 
the laft refort, will be by the judges and fages 
o f the Iriih law.

C o n s t i t u t e d  as they are at prefent, every 
regard is due to them from their country. W h y 
ihould the Iriih bar be deprived o f its emolu
ments, o f its credit, o f its honour ? If, in ruder 
?nd more uninformed times, juftice was admi- 
niltered in this country without complaint in this 
houfe, why ihould the courfe be altered in a 
more fcientific and enlightened period ?

M y  Lords, I have lately heard fome doubts 
thrown out,, that this houfe had never any cog
nizance o f writs o f error, though they had of

appeals j



[  2 2  ]
appeals ; and that the confiant practice was, to 
remove them to the King’s bench in England ; 
I fhall therefore beg leave to fay a word on that 
fubjeét, and to dwell particularly on the prece
dents o f writs o f error in our Journals.

T here  are four precedents of writs of error 
in this houfe^before the Reiteration ; and in the 
year 1662, the mode of proceeding upon them 
was fettled by the following entry in your 
Journals.

“  M e m o r a n d u m , that the lord Santry, chief 
“  juftice of the King’s bench, declared, that he 
“  was commended by writ o f error, to bring 
“  in a record of a judgement between Robert 
“  Park, Efq. plaintiff, and Kean O ’Hara, and 
“  Uxor, defendants ; and that, according to 
“  cuftom, the original ought to be returned to 
“  faid court, having firft compared a tranfcript 
“  therewith, which rule was accordingly obferved, 
“  and the tranfcript ordered to be read the firft 
“  day of next fitting.”

M y  Lords, in confequence of five records 
which were brought in by the chief juftice here, 
in 1710, a committee was appointed to confider

the



the mode o f proceeding, and the foregoing pre
cedent was reported as the rule o f proceeding.

T his  mode o f proceeding obtained till the 
fufpenfion o f our jurifdiftion in 1717,  during 
which period there are many precedents o f writs 
o f error in this houfe.

I t  is neceflary to mention, that the {landing 
orders are framed, with regard, not only to 
appeals, but to writs o f error, on the fame plan 
o f thofe in the houfe o f lords o f England, and 
that an adt of parliament pafled in the 6th year 
o f George 1. for the limitation o f writs o f error ; 
fo that writs o f error have been determined upon 
in this houfe grounded on an ancient practice, 
regulated by the {landing orders, warranted and 
countenanced by the law o f the land.

In a variety o f matter, it elapfed m y memory, 
to mention how materially the rights of parlia
ment at large, o f the houfe o f commons, were 
iiitereited in our jurifdidlion ; in one branch o f 
it, I mean ; feldom, I hope, to be exerted ; 
the right or impeachment: for, if this houfe is 
no court of juitice, that privilege alfo falls to the 
ground. T w o  inftances o f this I remember to 
i.ave heard o f in the Journals of the houfe o f

commons,
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commons, in the cafe o f the chancellor, Sir 
Richard Bolton, and Sir George RatclifFe, before 
the great rebellion ; the other in latter times, 
in the cafe of the lord chancellor Porter : in 
the firft of thefe, a doubt having been ftarted 
about our criminal jurifdidtion, the houfe of 
commons fet forth, in an ample manner, and 
aiferted their own and our right to parliamentary 
impeachment.

Bu t  fhall I, m y Lords, remember antient, 
and forget recent, merit ? íhall I think of an 
old vindication of our rights, and forget the 
fplendid example of yefterday ? No, my Lords, 
the gentleman, to whom the prefent glorious 
fyftem of our emancipation is due, demands 
a tribute from the nobility, as well as the people, 
o f this country, to crown and confummate his 
weli-raifed praife. He did not forget, that the 
rights o f parliament and its dependence, was 
wounded through our fides ; I am happy to re
peat the public opinion within thefe walls ; no 
man fare ever deferved better of his country ; 
and, if the Roman people to a man rofe up in 
the theatre to do honour to the poet, the reftorer 
of induftry, and of agriculture, the fame eulogy 
is due to the aifertor and effe&ual vindicator of 
the freedom of his country -, clallical language

and



and claifical allufions are not mifplaced here ; the 
powers and eloquence exerted were equal to the 
caufe that he pleaded.

N ec  dignius unquam majeflas meminit 
fefe Romana locutam.

M y  Lords, I am to apologize for this digref- 
fion : I fhall revert now, and fay a conclufive 
word on the great fubjedl which is, at prefent, 
the objedt o f your lordihips contemplation.

A d m i t t i n g , m y Lords, for a moment, and 
for the fake o f argument, that we had been 
bound by the laws of England, when exprefs- 
ly named, yet were we never bound by this 
law;  becauie the recital is erroneous, becaufe 
it is built upon mifconception, becaufe it is 
unwarrantable in its conclufion, becaufe it aiferts 
the thing that is not * for, m y Lords, nothing is 
more clear than this, than that all the prece
dents, which I have cited to your Lordfhips, from 
the charter of the third Edward to the year 1717,  
are fabulous and legendary, or that the recital 
in the declaratory law is fallacious -, both of them 
cannot be true, they cannot both confift and 
agree together.

M y  Lords, what are the words o f the decla
ratory law, of later and agamft law ? W hat ! is

/ that'
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that pradice againft law, which has obtained un
der the charter o f the third Edward ? is that a 
late practice which has obtained for upwards of 
four hundred years ?

M y  Lords, I am to apologize for entering 
fo deep into this arduous fubjed, I know well 
to whom I have the honour to addrefs myfelf, 
I know well that I fpeak under the criticifm, 
animadverfion, and correction, o f the fages of 
the law.

If I have not fpoke equal to the fubjed, I 
have lpoke to the beft o f my abilities, but, what 
is more, to the beft o f my intentions.

T o  promote the credit and advantage of the 
aflembly I belong to has early been the objed 
o f a laborious life ; I began with that purfuit 
from my firft entrance into this aflembly, I iball 
terminate my days with the fame wiih. Whe
ther or not my labours deferve to dwell for a 
moment in the attention of the prefent, or in 
the recolledion of the future, race, is more than 
I can tell -, but this I know, that it is mine, and 
the duty of every man, in my fituation, to en
deavour, at leaft, to deferve that they ihould ;

I will
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I will not fay, by genius and ability, by the 
gifts of great powers and tranfcendent elo
quence, but by labour, by induftry, by early 
indefatigable application to the privileges o f the 
aflembly to which I have the honour to belong, 
to the birthrights of the peerage, to the inde
pendence of our parliament, to the public 
voice, which pronounces that it muft be free, 
to the fecurity of the commercial advantages we 
have recently obtained, to the lafting peace and 
conflitutional fecurity o f this country.

M y  Lords, I beg a thoufand pardons for tref- 
pafling fo long upon your patience ; I turn m y 
eyes to the clock with regret, when it reminds 
me how long I have intruded upon your time. 
T h e patronage o f your lordihips to m y early, 
premature exertions, which accompany me to 
a maturer day -, the politenefs and attention 
which this houfe always honours me with upon 
this, and every other, occafion, are m y beft de
fence, m y only apology and vindication,
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The following is the Cafe of the London Company 
and the Bifbop of Derry, which is alluded to in 
the foregoing Speech.

ioth o f M ay, 1698.

T h e  cafe o f the fociety o f the governor and 
afllftants o f the new plantation o f Ulfter, 
in Ireland, appellants ; againit W illiam , 
lord bifhop o f Derry.

T he faid fociety, who are a corporation, 
made out o f the twelve companies o f London, 
being feized, inter alia, o f the hill on which the 
city o f Derry is built, and four thoufand acres 
o f land adjoining, by feveral leafes from the 
committee o f England, which were made in 
confideration o f great charges in building the 
faid city o f Derry and feveral other fortrefles 
thereabouts, and planting and peopling thofe 
parts with proteftant tradefmen, artificers, and 
huibandmen, to the great fecurity and advan
tage o f that kingdom and the reformed religion 
there, the faid fociety did aflign and fet out to 
the faid city, foon after its being built, about 
fifteen hundred acres, part o f land, to be held

C  under
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under the fame fociety, at fome fmall rent or" 
acknowledgment for the fupport o f the magif- 
tracy thereof ; they having little elfe for that 
purpofe ; which that city has all along enjoyed 
accordingly, and the fociety have been ftill 
known to be the proprietors thereof, and were 
found to be fo by the public furvey in Ireland, 
commonly called the civil furvey, in the year 
1654, as thereby appears, and they have al
ways paid and do ftill pay, the king's rent for 
the fame to this day ; and by feveral entries 
in the common-council books o f the city of 
London, from the firft building of London
derry, about the year 1610, the fociety’s title 
to thefe lands and the grant and tenure of the 
fame from and under them, as aforeiâid, is ma- 
Tiifefl ; and, by depofitions taken in this cafe, 
by very antient witneifes there refident, does 
appear ; yet, notwithftanding all this, and al
though by the grand inquifition which was taken 
at Derry, in Ireland, about ecclefiaftical land 
belonging to the crown, thefe lands were not 
found to be bifhops lands, and to be part of 
the lands efcheated from the crown, yet the 
prefent bifhop of Derry hath now lately fet up 
a claim to thofe lands as belonging to the fee ; 
and that either as a part of the antient pofleffi-

ons



ons belonging thereto, which is contrary to the 
faid inquifition, or by colour o f fome grant from 
Charles I. to biihop Bramhall, his predeceiTor, 
which will appear to be void and pafs for no
thing ; the faid fociety being then, and long 
before, aftually feized by their letters patent, 
which letters patent were obtained upon fome 
private contrivance or com paft between the 
faid biihop and the city o f Derry, who were the 
tenants o f thofe lands to the faid fociety with
out the knowledge and in prejudice of the faid 
fociety, there being by the faid grant go I. 10 s. 
per ann. referved to the faid city for ever and 
out o f the faid lands ; and farther it is pretend
ed, in behalf of the faid prefent biihop o f Derry, 
that the faid bifhop Bramhall had made a leafe 
o f  thofe lands to the city of Derry, for a long 
term o f years, which, as it is confeifed, did ex
pire in 1694, and that the faid city had paid a 
rent thereupon, and confequentlÿ that he had a 
poifeflion ; o f all which the faid fociety heard 
nothing, till the year 1692, and then, being in
formed that fuch letters patent and leafe were 
pretended to be in prejudice o f their inherit
ance, and that the now biihop was fetting up 
a claim to the premifes aforefaid, they ordered 
"their general agent to fecure and continue their

C 2 pofleilior.
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poflelïion o f the faid lands, which they con
ceived they ftili had, and were juftly intitled 
to, and he accordingly did it in July, 1694. 
Then the faid bifhop, in October, 1694, brought 
his bill in chancery in Ireland, without alleging 
o f any grant to bifhop Bramhall, in order to be 
reftored to, and quieted in the faid fuppofed 
pofleifion -, and many perfons, parties to his bill, 
who anfwered the fame ; yet none o f them could 
fay, that the faid lands were belonging to the 
fee, or that they knew of his right ; and on the 
hearing there was no proof o f any kind of title 
or feizing, but only that fome of the defendants 
had confeifed, in their anfwers, that bifhop 
Bramhall had made fuch a leafe, as aforefaid, 
to the city o f Derry, and that a rent, or yearly 
fum had been paid on that account to the bifhop 
o f Derry, from 1662 to 1694, but no aótual 
entry of any biihop on faid lands, at any time, 
did at all appear -, but the city o f Londonderry 
had continued always in the poiTeifion as under 
their firlt title from the fociety, though they had 
paid fuch rent to the bifhop of late, merely as 
being concluded at law, by taking the faid leafe 
to avoid fuch payment, which leafe could pais 
no intereft or pofleifion, the bifhop having none 
that made it, and at moft it would only work 
" .........  ' ’ by
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b y  eftoppel between the parties during the leafe 
and no longer -, and, being expired, all pretence 
on that account was gone.

T he lord chancellor, on hearing the caufe, 
ordered an iflue at law, to try whether the faid 
bifhop, or any o f his predeceifors, had ever any, 
or what, . poifeifion o f faid lands, or to that 
effedt, and from that interlocutory order, before 
any trial or decree, the biihop appealed to the 
houfe o f lords in Ireland, who ordered that the 
chancellor’s order fhould be reverfed, that the 
bifhop fhould be reitored to the lands in quefiion, 
by an injunction o f that houfe ; and the fame 
was accordingly done foon after by the fheriffs 
o f Londonderry, and the fociety turned out of 
their poffeffion.

T he fociety having therefore appealed to your 
lordfhips from thence, and the appellants do 
pray that the faid appeal m ay be received.

ift, F or that no appeal, or writ o f error, as 
is conceived, lies to the houfe o f lords o f Ireland 
in any cafe ; but the errors of the courts o f law 
and equity there are to be reformed in England, 
and the appeal to the houfe of lords there is o f 
dangerous confequence, and may tend to the

hazard



hazard of the Englifh conftitution and govern* 
ment there  ̂ if the fame ihould be allowed by 
your lordfhips, it will equal the jurifdiótion of 
the lords of parliament in Ireland to that of the 
Englifh peerage, which was never the defign of 
Poyning’s law.

adly, In cafe the houfe o f lords there have 
a power o f hearing and examining fuch appeals, 
yet their orders are not final, but fubjedted to 
re-examination before your lordfhips, who are 
the fupreme court of judicature as well for that 
as this kingdom, as is humbly hoped will appear 
to every man who ihall impartially confider, 
among other reafons and authorities :

ift, T he true original and title of property 
in Ireland, as derived from 
of England.

2dly, T he equality o f reafon for a fubordi- 
nation in judicature to the judicial power here, 
as in the legiflature to the legiflative power of 
England.

A nd 3dly, The proteftion which the planta
tion of Ireland always receives from the mother 
country, with the vaft fums of money fhe owes

to
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to England on that account, and dependency 
refulting therefrom in all refpeds whatfoever, 
which, if  appeals there be final, will, in a great 
meafure, be deftroyed ; wherefore, it is mod 
humbly prayed that your lordihips will receive 
and examine this appeal, and the rather in this 
cafe, becaufe the order o f the chancery there 
was juft and reafonable ; ’firft, by a title at law 
to fettle the right to the poiTeffion before the 
court, would change the poffeffion from the 
appellants, to give it to the biihop, who did 
not appear to have a better nor fo good a right 
as the appellants had : but, leaving the merits o f 
the caufe to your lordfhips juft judgment when 
the fame fhall come to be heard before this ho
nourable houfe, it is hoped the appeal will be 
received for the reafons abovementioned
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