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7"' HE following Cafe ¢f the Kingdom of
Ireland, was publifbed at a Time, when our
Conflitution had recently felt the bealing Effecis
of the bappy Revolution 5 the Sifter Kingdom bad
been moft miferably diftreffed amidft that Confu-
Jion, which the Biggotry of the deluded Fol-
lowers of James bad introduced, and great Oc-
cafion fbe bad, for. every Ai of I riendfbip,
which this Natton could fhew ; the Protefiant
Families bad been fripped of their Properties,
and forced to Jeek Refuge in this Gountry ; they
were received with Humanity, by many parti-
cular Perfons, and Money was raifed by private
Subfcription for their Relief; their Lands bad
been wafted, their Houfes burned, and the whole
Ifland thrown back, as to matter of Improve-
ment, at leaft a Century ; all this did the Irith
Suffer in the Caufe of Liberty, for it is beyond
a Doubt, to thofe who bave any Knowledge of
that Hiftory, of the Advantages in Number,
Intelligence, and other refpects, derived to the
Englith Army from the Irifb Proteflants ; z‘@a}
2 3 i
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if they bad joined their Forces with thofe of the
Catholicks, the Kingdom might bhave been eafily

deliveredup either z‘o]amcs ortoLewis ; they /baa’
taken a different Refolution : ch[ce;zded Jrom
Aneeflors,who brought «with them the Manners,
Cufioms, Lauws, and Co aflitution of En gl'md

and communicated them to the wild ferocious
Natrves of lreland, they were determined to
SJupport them.

At a Time when England was diffufing the
Bleffings of Liberty, to. a prodigious national
Expence, amongf? the mofi remote People of the
Continent, it muft be matter of Juft Surprize to
the Yrith, that far from recerving Affiffance
from Englith Legiflature, towards repairing
the _D(lmﬂ(TL’S they bad /u_/i‘zzmed they faw their
Ifz/ependeme as a Kingdom, unjuftly violated,
their Trade wantonly refirained, and Mr. Moli-
neux’s modeft difpaffionate irrefragable Proof of
the Rights and Liberties of bis native Country,
prcfzm oly burned by the Hands of the common
Hangman.

H/ e live in an A’frf’, where in one Particular,
the Revolution continues Jlill to operate, for the
Crown of thefé Realms remains as yet undet
parlamentary Efiablylnient, in a Family, which,
although not fo near in Blood as other Families
to the abdicated Race, was neverthelefs preferred,
vecaufe they were Proteflants, &eng/e they were
of /mal/ continental Importance, of known Mo-
deration, and therefore more likely to be contented
'(f:zz‘b z‘/rf' reafonable Share of Power allow’d by

our
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our Lawi 3 Ireland, from the very fame Ms-
tives with England, recogmized the  prefent
Family by folemn Aé, totally aijftinét from that
of England, and bhad Reafon to bope for a pure
uninterrupted Enjoyment of civil Liberty, under
fuch worthy Patrons.

That it bas not been the general -Senfé of the
People of England o opprefs Ireland, s mof?
certain 3 the Englith breathe a Spirit of Free-
dom, they are naturally brave, generous, and
Juft; they would endeavour to. maké all Man-
kind free; and who [from the workings of
Englith Adminifirations, fhall conclude to the
whole Peaple of England, will conclude un-
Juflly ; for excepting a Part of Queen Anne’s
Reign, and that Part of the late War which
was condutted by the Earl of Chatham, fhew me
who can, with allthe boafled Libertyof England,
wbhen did the national Senfe and that of Admi-
niffration, in any Refpect coincide 5 was it the
Englith Nation that betrayed the Catalans ?
Cut us off frem any future cordial Friendflip
with the Duteh ? Endured the outragious In-
Jults of Spain for a Number of Years ? gave
Hoftages at the Peace of Aix-la-Chapelle ? and
bartered to private Avarice all the Advantages
of the laft gorious War ¢ would they Sacrifice,
awould they proferibe as Rebels, the brave un-
fortunate Corficans? would the Englith Nation

opprefs the Irith ? It is to the weak or wicked
Councils of Englith Minifters that thefe Articles
muft be charged, togetber with that churlyh

a 4 Policy,
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Policy, which will not permit Ireland #o carry
on Part of aTrade, the whole of which, Eng-
land is confeffedly unable to masntain. -
An Englith Minifter would move Heaven and
Earthto corrupt a Majority in the Houfé of Com-
mons, and contrary to that Golden Rule of
Politicks, which prefers the greater Part to
the [inaller, be would, in order to fecure a fin-
gle Member, the Circumflances of whofe Eftate
may render it convenient -to deftroy the entire
Trade of Treland, readily Sacrifice fo refpedtable
a Part of the Britith Empire : To cut off the
left Arm, in order to fave alittle Finger of the
Right Hand from Amputation, would be firange
n Surgery.  Ireland bas many unbappy Pecu-
liarities in ber political Situation, the chief of
which feems to be, that fheis a Kingdom without
@ King, for the Minifler with an obfequious
Britith Privy Council, bas affumed the Power
of putting a Negative upon the moft Jalutary
Laws; the Man who is not well acquainted with
the Intereft of Ireland, muf? furely be incapable
of advifing bis Majefly concerning fuch Intereft,
asit flands in relation to that of the Common-
weal 5 for if 1s unjuft to fay, that the Intereft
of England o7 of Scotland, requires that Ire-
Yind fhall be treated in this or in that manner ;
the boneft Enquiry muft be, which is the Manner
Jrom whence ddvantage to the Inbabitants of
that Kingdom, in common with thofe of our own,
will axife ; none are Jo likely to be furnifbed
with @ Knowledge  adequate to fuch Enguiry

as
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as thelrith ; the hboneff and fenfible Part of

their Gentry, are [carce ever feen at the Britith
Court, thofe who refide bere, having not only
relinquifbed every Concern for the Liberties of
therr own Country, but fland foremoft in the
Lif¢ of thofe, who Labour in the Deftruiiion
of our Liberties; bis Majefly therefore awith
regard to the true State of Ireland, is totally
uninformed, which in Effect is not to be a King.

The Mind of every Monarch is'not capable of
comprebending the extenfive Dutiesof bis high Of-
Jece, mor canthe Heart of every Monarch refolve
upon executing them ; Wilkam the Third was
indeed born an Hero, and where Liberty was in
Danger, the Rights not only of bis own Subjects,
but of the buman Species to be afferted, no Hazard
was too great, no Climate unlovely, no infolent
Combination of his Subjects appeared terrible;
and bad be outlived that tyrannical Levia-
than, Lewis the 14th, Ireland might have
reaped, fome Part of the Harvef? of bis Lei-
Jure 5 be probably would have given that Kingdom
other Marks of being a Sovereign, than quar-
tering upon-her a Band of lazy, wvoracious,
penfronary Sycopbants.

Another Peculiarity in tle Affairs of Ireland
15, that they bave an Houfe of Peers, without
a dernier) judicial Power ; judicial Power,
wherever” placed muff give Confequence, from
thence may Prerogative draw at all Times
Sufficient Force without calling in Corruption
o ber Aid; awhen Gracchus had deprived
‘#be  Patrician Order of this Power, be look-
ed upon it as fuffcicntly bumbled, no wonder

the
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the Trith fhould [enfibly feel fo unnatural 4
Change in their Government s the Right. of
confpruing their own Laws, s Jounded upon
the Principles of common Senfe, becaufe Fictnity
and Intercourfe carry the flrongeft Prefumption
of being acquaintedwith the Matter in Difputes
the Charatiers nay with the Right of the Dif-

utants : I have feen as much Iutersft made by
the Friends of the Appellant and Refpondent,
upor an Ivith Appeal, as in the Laobby of the
Houfe of Commons, upon a contefted Election ;
and in one Party, when bis Adverfary bas been
Jamilarly received m Public, by any Court Lord
of notorious Influence, the loweft Dejeciion of
Countenance ; and yet-when we confider, that
Determinations in Law or Equity, depend not
upon a Skill in Horfe=racing, or a critical Know-
ledge of the Innsupon the Roads foParis, Turin,
or Rome; an indifferent Perfon, will be at a
Lofs to difcover any Superiority in a Britifh over
~ an Irith Houfeof Pecrs, asto Capacity of judg-
ing in Matters of Property. Judex bonus
juxta Leges & Fura pronunciat, and we can-
not fuppoje that Britith Peers, admitting them
perfectly ceguainted with their own Laws, can
be  foconverfant with thofe of Ireland, where
from: particular national Circumflances, they,
mufh-differ from thefe of England, astbe Peers
of Ireland are, therefore mot fo competent

SFudges :  but if it fhould be afferted, which
Seems not without Colour of Juftice, that the
 Lords bave noconcern with the judicial Power

Surther
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Sfurther than the Formality of woting, and that
the Lord Chancellor and Lord Chief Fuftice of
the King’s-Bench, bave the Direflion both of
their Confciences and Opinions, the Offcers
correfpondent to thefe at the other Side, hav-
g recerved the fame Education, in the learned
Profeflion with their Brothers in England,
ought to be, and probably are as capable of giv-
ing Fudgment in the laft Inflance ; fo that there
can be no fufficient Caufe for drawing fuch great
Sums of Money. from Ireland for the Profecu-
tion of Appeals, unlgs the Affair is confidered
in a commercial Light, fuflice, as a Material
of Trade, andthat the Ballance againft Ireland
muft be preferved in this as in  every other
Article.

As to the Houfe of Commons of Ireland, not
one Effential of Independency of Legiflature, re-
mains toit, except that of rarfing Money; it is the
laft Privilege a._ People will give up, and a
Minifter ought tofeel an uncontroulable Energy
in bimfelf, before be attempts an Injuflice of
Juch Pognancy. A Grant of the Supplies for
a long Term, was wvery near paffing during
the Licutenancy of Lord Carteret, wbich would
bave defiroyed this precious Religue of Irith Con-
Situtions in general until very lately the Englith
Minifiry, bas carried almoft every Queftion in
the Ivith Houfe of Commons, and why Oppofition
bas been more frequent than formerly, may I
think e thus accounted for —We plainly fee the

arifto-
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ariffocratic Part of onr Conflitution gathering
Strength every Day, the Confequence of which
bas been, that the Dignity of national Reprefen-
tation is finking apaces the Lower Houfess dif-
graced by an Admiffion of obfcure indigent De-
pendants upon the Nobility, who, before.their
Tntroduction to Parliament, owed perbaps the
Dinner they confiimed, and the Cloaths they wore,
to the Bounty of their Patrons 5 the [candalous
illufory Evafions of the Qualification Laws, we
2l bnow, and the Retainers in.old Times to the
great Lords, fupported at the Expence of thefe
Lords but having no Woice “in the Senate,
were lefs noxious Animals, = than the modern
Friends (as they are pleafed to call thenr) of
our Grandees, who are fed upon the Vitals of
the People, and biredto Vote away their Liber-
ties : Legiflature bas beenfurther debafed, by an
Admiffion, not of Merchants, for that refpectable
Charaller is at prefent ftarce known among/ft
us, but of a Set-.of illiberal Wretches, who by
Fraud, Contrafls, Stock-jobbing, or a fordid
Parfimony, have wrought themfelves  into
Wealth 5. thefe purchafe Seats in the Houfe, un-
der Protettion of the Minifter, and are prepared
to do his dirty Work at balf Price ; before
Reprefentation bad been configned to fuch mean
Hands, the Employments in Ireland, except a
few wery confiderable ones, were unworthy the
Aceeptance of an Englifh Member of Parlia-
ment, they were difiributed among f the Gentle-

men of that Kingdom, and farce any T hing
- wes
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was refufed to Adminiftration ; but fo great the
Demand for them wow at this Side the Water,
Juch granting of Places and of Penfions, in
Poffeffron and Reverfion, that the Natives fee-
ing no Profpect of being gratified, are~eafily
inclined to oppofe our Lord Lieutenants, and
Points are datly contéfled 5 the Canfé bere affigned
ts no great Compliment to Irith Patriotifm, but
it is fomething wvery like buman Nature, de-
praved if you pleafe, nor let it be forgotten, that
whilft the Example of England s /o near, it
15 fearce poffible it fhall be otbherwife s if a Right
to be bribed can exiff at all, the Irith have a
Right to be bribed by theMaterials, which
their own Country furnifbes, prior to that of
the Englith ; and much more for the real In-
tereft of England would it be, that Irith Pen-
Sions and Places were left as before, to the
Members of their own Houfe, their Ejfects were
then but of fmall Extent, only to a Vote of Cre-
dit for the Crown, or to filence the Hue and
Cry after Zfame petty Larcener of the Trea-
Sury 5 but by “the dark Minifier of this Day,
they are employed to a more dangerous Purpofe,
to fupport a'mercenary Majority in the Britith
Parlhament,-and under Cover of this Battery of
Corruption, to fap rbhe very Foundation of our
Conflstution ; that this is bis Scheme, is apparent
Jrom-the cruel Treatment of the Americans ;
carclefs of the good Opinion of the collateral
Brauches of the Britith Empire, their Go-

vernments,
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wernments, Revenues, Offices, are all employed to
poifon the F ountain of Legiflature; this End
once attained, how eafy is it to vote the lrith,

Americans, Eaft-India Company, &c. to be

Horfes, Affes, and Slaves at his Pleafure.

T here 1s another Caufe, why for the future,
more frequent Oppofition is £o be expebled from
the Irith to the unreafonable Requifitions of thetr
Governors ; the Rigour of Popifb \Biggotry is
foftening very faft, the Proigfiants are lofing
all bitter Remembrance of thofe Fuils which
their Anceftors fuffered, and “the two Sells
are infenfibly gliding into the fame common In-
tereft : The Proteflants, through Apprebenfion
from the [uperior Numbers of the Gatholicks,
were eager to fecure themfelves in the power=
Jful Proteétion of an Englith Minifter, and ta

gain this, were ready fo comply with bis moft

-

exorbitant Demands s the Catholicks were alike

willing to embarrafs the Proteflants, as thetr
natural Foes 5 but awakened from this Delufion,
they begin to condemn their pajt Eollies, reflect
with Shame on baving Jo long played the Game
of an artful Enemy, and are convinced, that
without Upanimity, they never can obtain fuch
Confideration, as may entitle them to demand
with any Profpet of Succefs, the juft and com~

mon: Rights of Mankind.
Religious Biggotry is lofing its Force every
where, commercial, and not religigus Interefts
are

R
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gre the Objects of almoff every Nation in Eu-
rope ; Ireland, 7o France or Spain, would be
@ grand commercial Object, and I wifh thefe
Powers may never have an Opportunity. to
avail themfelves of the united Difcontents of
the Inbabitants of that Ifland 5 if they [heuld,
I may venture to fay, that no religious Seru-
ples would binder them from guaranteeing to
the prefent Poffeflors of its Lands all = their
Efiates, without the odious Diftindtion of new
and old Rights ; and the Irith combined under
the Protetion of a fair equitable Alliance, with
Jome powerful State, would give mueh uneafinefs
to any who fbould attempt to-molefp them.—
For let Fancy prefent us but for a Moment,
this Hfland we [fpeak of, not inbabited by the
Defcendants of Britain, mor thofe who are
blended with thefe Defcendants, by every natu-
ral and civil Intercourfe, not by Men who have
or wifh to bave the fame Intereft, at worf?
no oppojite Intereft to that of Britain, ready
to bring Increafe to ber Trade, and add Terror
to ber Arms 5 but let that Ifiand be filled with
a Race of ancient Irifh, fierce, acttve, robufl,
patient of Hunger and of Toil, proud in being
the Pofterity of thefe Heroes who chaced the
prowhng Vanes from their Country, plumed as
they wereat that Time with repeated Victories
over the proftrate Saxons ; with a People whom
nothing but intefline Broils, could have forced

mnte
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into an unequal Compaél with any Nation
whatfoever ; we may go farther, and admti
them to be firengthencd by a Policy praopor=
tionably improved with that of their Neigh-
bours, connefted by Treaties with fome great
Power upon the Continent, as Scotland was
with France, and adverfe to this Kingdom, as
are their Seas and Shores 5 tell me from what
Part of the Globe could this Ifland be fo much
annoyed 2 Infiead of being fo rich -a Fewel in
our Crown, what a Thorn waeuld Ireland be in
our Side £ Tacitus bas, many Ages fince, de-
Jivered it as the Opinion of Agricola, that
Ireland might bhave been conguered by one Le-
gion and fome Auxiliaries, and be adds it as
the farther Opinion of bis favorite Commander,
that fuch a Conqueft would be inftrumental to
the entire Redultion of Britain, becaufe fays
be, the Britons bebolding the Arms of Rome
on all Sides, every Profpect of Liberty muft
vanifh—idque adverfus Britanniam profuturum,
fi romana ubique arma &3 welute Confpectu Li-
bertas tolleretur.—If the Conqueft of Ireland
in that rude State, was of fo much Importance
to an Enemy, who was intent upon Jubduing
Britain, much more convenient muft it be now,
abounding as [be is in the Neceflaries of Life,
ber numerous and commodious Harbours well
Fnown to all Nations, and richin a Breed of
Men whofe worth is approved and acknowledged
by every State in Europe, excepr that of Great-

Britain,
Cam-
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- Commerce, as L jard before, and the Defire of
thereby procuring the Comforts of Life, aréthe
ruling Principles of the prefont Age ; Portu-
gal, whih as a State, owes its Esciffence to
England, will not reconcife themfelvés to a
Trade with us on Terms of Dijadvantage s
Lauxury and bad Policy, which has raifed the
Englith Manufactures to an upcommereial Price,
Jurnifh no Argument why Portugal fheuld be a
lofer 5 nothing fhould 81ve a Superiority to one
People over another in Trade, but Superior Hop=
nefly, Induflry and Skill ; no Treaty can bind te
the utter Ruin of either Party, for that would
aefeat the End of all Treaties, mutual C o7~
venience and common Good: It is otherwife in
Contracts between private Perfons, thek muf?
be obferved, although.an Individual may be af-
Jected, becaufe private Intereft fhould give IV ay
to that of a Comzmzm‘z‘y, which requires, that
Contracts fhould be firictly performed ; but in
a Gontract between two Communities, this Rea-~
Jon cannot boldy for there are Cafes, when by a
Srict Performance, cither one or the ot her will be
reduced to beggary ; nor is it impoffible that Por-
tugal, for that Reafon is more cordmlly difpofed
towards Frarice than England a7 245 Time
and that England may Joon look upon the Con-
queft of that Kingdom by the Spaniards, with
the fame Indifference as they lately have done
upon that of Corfica by the French. I can
firm that Iveland, in the Year | 760, in the

b midft
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midft of a bloody War, had not 5000 effective Men

to defend her s ‘there are Seafons, awhen our Mi-
niflers feem to be faft tﬂce’p; m?d I am per-
Sfuaded, that the Encomzum: of Montefquieu,
upon the Wifdom of - this Nuation, was intended
only as an Alarm to bis own Countrymens; he
would make us more confiderable than we really
are, that they may become proportionably more
attentive.

Hanover Aas coft England more Money in a
Summer, than Ireland bas dene fince the Reign
of Henry the Second ; for in truth the Englifh
‘Adwventurers, who bore the Expences of the Irifh
Wars, were fully reimburfed by fair Effates in
that Kingdom; there were Companies Jformed to
carry on Conquefts in them Days, as to carry on
Trade at prefent : fuppofe then Hanover, which
has the Happinefs to be under the fame gracious
Sovereign with Britain gnd Ireland, fuppofe ber,
1 fay, to be negleCted by ber Elector, ber ancient
and fundamental Laws trampled uport, ber Re-
venues idly diffipated, by a weak &ffuming op-
preffive Privy Council of this Kingdom 5 would
"he bear it patiently & or would fbe not feck Re-
drefs in the Friendfbip and fuftice of otber Pow-
ers 2 Exterminations of an entire People, or
a total Redulion to- flavery, upon raifing the
Arm to refiflance againft Injuries, 75 not the
Dotrine of this Day's the Powers of Europe
think tbemfelves bound in Eonour and in Intereft
2o prevent it ; Intereft, to the Digrace of

3 - . Monarcls,
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Monarchs, I muj? acknowledge to be concerned,
and it is well that even that is left to be a
Counterpoife to laswlefs Force ; if Corfica had
prefented an immediate Profpect of Advantage,
equal to the Coff of defending it, the French
would not be at this Time in peaceable. Poj-~
Selfion of the whole Ifland ; but in Pofleflion they
are, which fhews, that a People may change
their Sovereign, and Jet enjoy their Properties,
Cuftoms and Laws,

Blind Prejudice may dart bee random In-
vectives againft the Scottifth Nation, but in ny
Opinion Scotland is the Soil of the Decii, more
Self~-Devotees to the Independsncy of Country
bas it produced, than any. other whatfoever ;
an Enumeration would ke tedious and ufelefs, .
the Inflances are recent s when ever the Gon-
try of that Kingdom have thought themfelves
uegleited, their great Services Juffered to go
unrewarded, there never was wanting a Band
of Heroes, who turned out for Redrefs ; they
bave feorned the dull and unavailiy g Method
of Petition, and of Remonfirance 5 the Appre-
benfion of thetr croffing the Tweed in Arms,
bas generally proved a Jorcible Argument, with
an indolent luxurious Neighbour ; few indeed of
their Nobles bave been engaged, thefe fand fen-
JSibly alo;f; but far from endeavouring to Jiup-
prefs the gemerous ardour of their Country-
men, they filently approve: What though fome .
Thonfands of thefe "daring Vaffils may be cut
<3 bz f %
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off, yet arc Honours and Wealth hereby fecured

to their furviving Friends for an enfuing Cen=
tury; and I make mo Doubt, if the Scotch.
fhould at any Time Z)er.e after live under a Prince,
Jefs difcerning than bis prefent Majefly, lefs fen-
fible of thewr extraordinary Merit, awben they
may be unjuftly brought down to a Level with
their fellow S ubjects, and treated wupon the
fame equal footing, but we fhall find that the
Breed of Self-Devotees is not extinét, and fee.
their Demands gallantly made with Andrew.
Ferrara in Hand. '

Oa the contrary, if the common People of
Yreland, fung by all the Miferies of Want and
Oppreffion, dobut murmur-a Complaint, if they
affenible with the finalleft Mark of Diffatisjac-
tion in their Countenances, the loyal Gentry of
the Kingdom are [fraight-way up in Aris ;
thefe dangerous Infurgents are fuddenly cruf’d;
and wwithin an Affizes or two, thewr Leaders,
@ wretched Pricfb. perbaps with fome other
drunken Profligates, are either hanged or
tranfported 5 the one People would fecure every
Advantage o themfelves, by impreffing. upon
their opulent Neighbour, a fear of bemg in-
vaded and. plundered; the otber would con-
ciliate our Friendfbip, by a fulfome obtrufive
Surfeiting  Affeétion for us, and an enthufi-
aftic Loyalty for our King; awhich Me-
thod bas been moft fuccefsful, . the many Bleflings
fhowered upon the Scotch, and the numberlefs
Calgmities of the Irith fuficiently declare. .

| T he.
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The honeft People of England, muft think it
unjuft to deprive the Irith of thofe Advantages
which Nature bas given, nay it is impious, for it
is in Effect rifing in oppofition to the Awards of
Providence 5 they muft think it cruel to obfirult
the Trade of Ireland, without which, its.com-
mon People muft ftarve ; they muft think #. bad
Policy to rob the Sons of the Gentlemen of Ire-
land of the Provifions they are intitled to, in
Army Church and Revenue, becaufe they are
Jorced by fuch Ufage into joreign Countries,
of awbhich they bave often givey this King-
dom caufe of painful Remembrance, to fay we
will do this or that, becaufe Superiority of
Number enables us to do_fo, is the Language
of a Bravo without Honour or Reafon on bis
Side : Notbing can be-a fironger Mark of de-
clining Liberty than a Defire toenflave ; Rome
in ber Daysof Virtue, conquered but to civi-
IPze and make free 5 when Liberty was but a
Name, then did foewifb to extend ber Vaflalage
over all Natigus “of the World ; and if tha:
Should be the prefent defign of England, wvery
pleahing muft it be to Ireland and the Colonies
to fee our Monarchs become abfolute, and all
bis Mayeflys Subjects in the fame equal Condi-
tion, then wwill the following Lines, which
Corn€ille bas put into the Mouth of Ptolemy,
in the"Tragedy of Pompey, be moft appofite to
the Times.

Rometu ferviras; & ces Rois, que tu braves,
CF que ton infolence ofé traiter defclaves,
Adoreront
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Adoreront Ceefar avec moins de dolenr,

Puifgu’il fera ton maiftre auffi-bien que le leup,

You Britain jfoon fhall own a Mafter's Power,

And thefe kind Friends who long your Pride
bave born,

Whofe Rights you trample, and whofe Claims
you_fcorn,

Shall with lefs Grief to Cefar bend the Knee,

When in their Lord, your Tyrant teo they fee,

But the Suppofition is difagreeable, it Sfhould
not be indulged ; the gloomy and defpondin g State-
Plyjician, upon difcovering fome dangerous but
common Symptoms, is too forward fo give over
bis Patient y—Savior armis Luxuria, is ever in
bis Mouth, and Liberty is no more 5 I caunot
efteem thus meanly of  our Conflitution, ber prif~
tine Vigour, may not indeed be reflored, but un-
timely Death may be prevented ; and the moft
enfeebled State of Freedom, is better than Def~
potifm s Wealth produces Luxury; the Poifon
of Wealth of diffufed amongft the Indrviduals
of a State, is fo weakened by being divided, as
to work its Effels flowly ; but if the acquired
Wealth of a Nation, inflead of being thus feat-
tered, falls by artful Management into the
Hands of a wicked Adminifiration, the collecied
Force of fuch Poifon becomes irrefiftable, it
produces untimely Death, Diffolution 1s hereby
pracipitated—all the Englith Places cgf.Powe:"

and
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and Ptofit, in the Difpofal of Minifiry, could

not procure fuch a Majority in the Houfes of
Parlament, as to make the Caufe of Liberty
quite defperate 5 new Refources of Corruption
were therefore to be found out, they were fought
for in Ireland and the Colonies ; the Govern-
ments, the Employments, both Crvil and Miltary,
of thefe Countries, their Places and Penfions,
awere all brought in as auxiliary Funds of Cor-
ruption to thofe which Britain bad hitherta
in vair fupplied ; and by this additional Force,
bas the Minifler gained fuch a Superiority,
that coming to a Divifion mow, upon the moff
anterefiing Queftion in either Houfe, is a mere
Mockery 5 in this manner the poor increafe of
Irith Wealth, the wretched Gleanings after
the Englith Trader, is [fnatched from the un-
bappy People of that Kingdom, and converted
by the chymical Operation of [evere Revenue-
Laws nto thofe Penfions, with which the Eng-
lith Minifter comes jforth armed at all Points
againft Law Tfuftice and Reafon.

Yet why fhould we defpair 2 a generous and
difinterefed King, may give up thefe Adjunéis
of Prerogative, which are now fuch a Curfe to
the Peoples or by directing an Application of
the Penfion aind Concordatum Money of Ireland
to public Works, inflead of pampering the un-
worthy, may relieve the difireffed ; fuch a King,
would bave no Occafion for the Means of Cor-
ruption, becaufe be will have nothing illegal

Y or
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or unreafonable to demand ; but as this would be
a moft extraordinary and uncommon Bleffing,
who knows but the good People of Englandmay,
one Day or other, mfiff that no Placeman. fhall
be intrufted with the Management of their Con-
cerns in the great Council of the Nation, perbaps
make it one of the Conditions of their Allegi-
ance ; and when there [hall be no Oceafion for
the Service of Penfioners, a Court may then
look upon Penfions as ufelefs, if a Nation will
Jubmit to the Incumbrance of purveying the
Superfluities of a wafleful and luxurious Court,
through fuperflitious Veneration for an ancient
Form, the finalleft Return they can expet is,
that their Liberties may efcape, without being
either forcibly invaded, or infidionfly undermined.

T#H &
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fRELAND’S BEING BOUND BY ACT
OF PARLIAMENT IN ENGLAND;
STATED.

I Have ever been fo fully perfuaded of the
firict Juftice of the Parliament of ENGLAND,
that I could never think that any of theit
Proceedings; which might feem to have the
leaft Tendency to Hardthip on their Neigh-
bours, could arife from any thing but want
of due Information, and a right State of the
Bufinefs under. their Confideration: The
want of which, in Matters wherein another
People are chiefly concerned, is no Defe&
ih the ‘Parliament of England, but it is
highly blameable in the Perfons whofe
Affair 1s tranfacting, and who permit that

1lluftrious Body of Senators to be mif=

informed, without giving them that Light
that might re&ify them.

B T could
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I could never imagine that thofe great
Affertors of their own Liberties and Rights,
could ever think of making the leaft Breach
in the Rights and Liberties of their Neigh-
bours, unlefs they thought that they bad
Right fo to do; and this they might well
furmife, if their Neighbours quietly {ee
their Inclofures invaded, without expoffulat-
ing the Matter at leaft, and thewing Reafons,
why they may think that Hardf{hips are put
upon them therein.

The Confideration hereof has excited me
to undertake this Difquifition, which I do
with all imaginable Diffidence of my own
Performance, and with the moft profound
Refpect and Deference to that auguft Senate.
The prefent Juncture of Affairs, when the
Bufinefls of IReLAND is under the Confide-
ration of both Houfes of the Englifh Parlia-
ment *, feems to require this from fome
Perfon ; and feeing all others filent, I ven-
ture to expofe my own Weaknefs, rather
than be wanting at this Time zonmy Country ;
I might fay indeed #o Mankind, tor 'tis the
Caufe of the whole Race of Apam, that I
argue : Liberty feems the inherent Right of
all Muawkind ; and on whatfoever Ground
any one Nation can challenge it to them-

_ * Bifhop of Derry in the Houfe of Lords, and pro-
hibiting Exportation of our Woollen Manufaéture in the
Houfe of Commons.

felves,
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felves, on the fame Reafon may the reft of
Adam’s Children expet it, :

If what I offer herein feems to carry any
Weight, in relation to myown poor Country,
I thall be abundantly happy in the Attempt;
But if, after all, the Great Council of Eng-
Jand refolve the contrary, I {hall then beljeve
myfelf to be in an Error, and, with the loweft
Submiffion, atk Pardon for my Affurance,
However, 1 humbly prefume 1 fhall not be
hardly cenfured by them, for offering to lay
before them a fair State of our Cafe, by
{fuch Information as I can procure; efpe-
cially when at the fame time I declare my
Intention of a fubmiflive Acquiefcence in
whatever they refolve for or againft what [
offer. '

The Subjeét therefore of our prefent Dif
quifition thall be, How far the Parliament of
ENGLAND may think it reafonable to inter-
meddle with the Affairs of IRELAND, and
bind us up by Laws made in their Houfe.

And feeing the Right which England may
pretend to, for binding us by their A&s of
Parliament, can be founded only on the
smaginary Title of Congueft or Purchafe, or on
Precedents.and Matters of Record ; “we f(hall
enquire into the following Particulars,

(1.) Firft, How Ireland became a Kingdom
annexed to the Crown of England? And
here we fhall at large give a faithful Nar-

. B2 sative
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rative of the firft Expedition of the Britont
into this Country, and King Henry the
Second’s Arrival here, fuch as our beft
Hiftorians give us.

(2.) Secondly, We fhall enquire whether
this Expedition, and the Exgli/h Settlement, -
that afterwards followed thereon; can pro-
perly be called a Conqueft? Or whether any
Victories obtained by the Eugl/h in any
fucceeding Ages in this Kingdom upon any
Rebellion; may be called a Congqueft thereof?

(3.) Thirdy, Granting that it were a Con-
que/ty we fhall enquire what Title a Conqueft

gives.

(4.) Fourthly, We fhall enquite what
Conceffions have been from time to time
made to Ireland, to take off what, even the
moft rigorous Affertors of a Conqueror’s
Title do pretend to. And herein we f(hall
fhew by what Degrees the Englfh Form
of Government, and the FEnglijh Statute-
T.aws came to be received amongft us: And
this f{hall appear to be wholly by the Con-
fent of the People and Parliament of Ire-
land.

(5.) Fifthly, We fhall enquire into the
Precedents and Opinions of the learned 1n

the
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the Laws relating to this Matter, with
Obfervations thereon.

(6.) Sixtbly, We thall confider the Reafons
and Arguments that may be farther offered
on one Side and the other; and t(hall draw
fome general Conclufions from the whole.

As to the firt, we fhall find the Hiftory
of the firft Expedition of the Enghfh into
{reland to be briefly thus : In the Reign of
King Henry the Secondy Dermor Fitzmur-
chard, commonly called Mac - Morrogh,
Prince of Leinfler, who was a Man cruel
and oppreflive, after -many Battles with
other Princes of Ireland, and being beaten
and put to flight by them, applied for Re-
lief to King Henry the Second, who was
then bufied in Aguitain; the King was not
then in fuch Circumftances as to afford him
much Help : However, thus much he did for
him, by Letters Patents he granted Licence
to all his Subjelts throughout his Domi-
aions, to aflift the faid Prince to recover his
Dominions. “Thefe Letters Patents are to
be feen in Giraldus Cambrenfis ¥, who was
Hiftoriegrapher and Secretary to King Hen.
II. and'accampanied him in his Expedition
inte freland, and from him it is that we have

this Relation. The Irifh Prince brought

® Giraldus Gambr. Hib. Expug. Lib, C. 1.
B 3 _ thefe
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thefe Letters into England, 4nd caufed thefis
to be read in the Audience of many People;
beating up; as it were, for Volunteers and
free Adventurers into Ireland. At length,
Richard, Earl of Strigul, (now Chepflew in
Monmouthfbire) Soft of Earl Gilbert; ealled
Stronghow, agreed with him, to affift him
in the Recovery of his Country, on Condi-
tion that Dermet fhould give him his eldeft
Daughter in Marriage, and his Kingdom of
Leinfter after his Death.  About the fame
Time; Robert Fitz - Stepben, Governor of
Aberlefie in Wales, agreed likewife with
Dermot to help him, on Condition that he
would grant to him and Maurice Fitzgerald,
in Fee, the City of Wexford, with two
Cantreds or Hundreds of Land near ad-
joining.

Thefe Adventurers afterivards went over,
and were fuccefsful in treating with the
Irifbs and taking Wexford, Waterford, Dub-
/in, and other Places. Whereupon Earl
Richard Strongbow married Dermot’s Daugh-
ter; and, according to compaét, fucceeded
him in his Kingdom.

A little after the Defcent of thefe Adven-
turers, King Henry II. himfelf went into
Ireland with an Army, in November, 11725
and finding that his Subjecs of England had
made a very good Hand of their Expedi-
tion, he obtained from Earl Richard Strong=

bow a Surrender of Dublin, with the Can=
treds



IRELAND, &c 7

treds adjoining, and all the maritime Towns
and Caftles. But Strongbow and his Heirs
were to enjoy the Refidue of Dermot’s Prin-
cipality.

King Henry I1. landed at #aterford from
Milford in Pembrokefbire, and ftaying there
fome few Days, (lays Giraldus Cambrenfis)
Rex Corcagrenfis Dormitius advenit ei, & tam
Subjectionis vinculo quam fidelitatis Sacramento
Regi Anglorum fe [ponte fubmifit. -He freely
Sfwore Fealty and Subjeition to the King of
England.

From thence he went to Lifmore, and
thence to Cafbel, where Dunaldus, King of
Lymerick, fe quoque fidelem Regi exhibuit. The
like did all the Nobility and Princes in the
South of Ireland.

Afterwards he marched to Dublin, and
there the Princes of the adjacent Countries
came to him, & fub Fidelitatis & Subjectonis
obtentu a Rege Pacem impetrabant. Thus
Cambrenfis \n his Hiberma Expugnata ; and
there he mentions the feveral Princes that
came in, viz. Macfhaghlin, King of Ophaly;
O Carrol, King of Uriel; (now Lowth) O
Rourk,~King of Meath; Rotberick O Connor,
King of Connaught, and Monarch, as it were,
of the whole Ifland; with divers others,
qui_firmiffimis fidelitatis & fubjeltionis vinculis
Domino Regi innodarunt & in fingulari Rotbe-
rico- Conaétie Principe tanquam Infule Mo-
narchd fubditi redduntur univerfi, nec alicujus

B 4 Jere
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Jere in Infula wel nominis vel. ominis erat qut
'Rogzz Mayeftati & Debitam Domma Reverm—:
tiim, non exbiberét.

The fame Relation we have from Ra cr:
Hoveden ( Annal. parfpofter. fol. o)
About the Kalends ot November, 1 172, (falth
he) King Henry 11, of England took Ship-
ping for Ire[mffd at Milford, and landed at
Waterford, & ibi venerunt ad eum Rex Corca=
gienfis, Rex de Ly;fzerzc/z, Rex de Oxente, Rex
Midie, & fere ommes Hivernie Fotentates.
And a little afterwards, in the fame Place,
{peaking ot King Henry the Second’s being
at WWaterford, ibidem veneriler ad Regem An-=
glie omnes Archjepifeopi, Epifcopi, & Abbates
totius Hhbernie, & reccperuiit eum in Regem
& Dominum Hibernie gurantes ei & heredibus
Juis Fidelitatem & Regnandi fiper eos Pote-
ﬁezz‘em i perpetunm & mde Dederuni ei Char=
tas fuas. me])/a autem Clericorum prediéli
Reges & Principes Hibernie receperunt fimili
modo Henricum Regem Anglice in Dominum &
Regem Hibermea & fui devenerunt, & e1 &
Heredibus fuis Fidelitatem contra omnes Jura-
Verunt,

Matthew Paris likewife in his Hiftory,
fpealunrr of King Henry I1. being in Ireland,
:L.utn, Aichiepifcopi & Epifcopt ipfum in Regem

S Dogunum receperunt, & e F 'a’e/ztaz‘em &
jzzm'vef unt.

Fobn Bmmpim, Abbot of Forral, in his
H}i?orm Fornalenfs, page 1070, {peaking of

Henry
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Henry 11, hath thefe Words, Recepit ab. uno-
quogue Arcbiepifcopo & Epifiopo  Hibernie
Literas cum Sigillis fuis in modum Gharte pen-
dentibus, Regnum Hibernie fibi & Heredibus
Juis Confirmantes, & Leflimonium perbibentés
spfas in Hibernia eum: & He;‘éde.r Juos fibi in
Reges & Dominos in perpetuum Conflituffe.
All the Arcbbifbops, Bifbops, and Abbets of
Ireland came to the King of England, and
received him for King and Lord“of Irea
land, {wearing Fealty to him-and his Heirs
for cver. The Kings alfo and Princes of
Ireland did in like manner receive Henry
King of England for Lord of Ireland, and
became his Men, and did him Homage, and
{wore Fealty to him and his Heirs againft
all Men. And he received Letters from
them with their Seals pendant in the man-
ner of Charters, confirming the Kingdom
of Ireland to him and his Heirs; and tefti-
fying, That theyuin Ireland had ordained
him and his Heirs to be their King and
Lord of Ireland for ever. After which, he
returned into England in April following,
viz., April, iy 3.

I come now to enquire into our fecond
Particular propofed, viz. Whether Ireland
might be properly faid to be conquered by
King Henry the Second, or by any other
Prince in any fucceeding Rebellion. And
here ‘we are to underftand by conquefl, an
Acquifition of a Kingdom by Force of drms, to
g - which
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which Force likewife bas been oppofed ; if we
are to underftand Conqueft in any other
Senfe, I fee not of what Ufe it can be made
againft Ireland’s being a free Country. I
know Gongueftus fignifies a peaceable Acqui-
fition, as well as an hoftile Subjugating of
an Enemy. Vid. Spelman’s Glof. ‘And in
this Senfe, William the Firft is called the
Congueror ; and many of our Kings have
ufed the Epocha, poft Congueftum. And fo
likewife Henry the Second ftiled himfelf
Congueflor & Dominus Hibernie ;5 but that
his Conqueft was no violent Subjugation of
this Kingdom, is manifeft from what fore-
goes : For here we have an intire and
voluntary Submiffion of all the ecclefiaftical
and civil States of dreland to King Henry 11.
without the leaft hoftile Stroke on any Side;
we hear not in any of the Chronicles of any
Violence on either Part; all was tranfadted
with the greateft Quiet, Tranquility, and
Freedom imaginable. I doubt not but the
barbarous People of the Ifland at that Time
were ftruck with Fear and Terror of King
Henry 1I's powerful Force which he brought
with him ; but ftill their ealy and voluntary
Submiffions exempts them from the Confe-
quences of an Aoffile Congueft, whatever they
are; where there is no Oppofition, fuch @

Congueft can take no place.
I have before taken Notice of Henry
the Second’s ufing the Stile of Congueflor
| Hiber-
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Hibernie * ; 1 prefume no Argument can be
drawn from hence for Ireland’s being a con-
quered Country ; for we find that many of
the Kings of England have ufed the Ara of
poft Congueflum ; Edward the Third was the
firft that ufed it in England ; and we fre-
quently meet with Henricus poft Congquefium
Quartus, &c. as taking the Norman Invafion
of William the Firlt for a Conguefi. But I
believe the People of England would take it
very ill to be thought a conguered Nation in
the Senfe that fome impofe it on Ireland :
And yet we find the fame Reafon in one
Cafe as in the other, if the Argument from
the King’s Stile of Congueftor prevail. Nay,
England may be faid much more properly to
be conquered by William the Firft, than Ire-
land by Henry the Second: For we all know
with what Violenee and Oppofition from
Harrold King William obtained the King-
dom, after a bloody Battle near Haffings.
Whereas Henry the Second received not the
leaft Oppofition in Ireland, all came in
peaceably, and had large Conceflions made
them of the like Laws and Liberties with
the People of England, which they gladly
accepted, as we fhall fee hercafter. ButI
am fully fatisfied that neither King William
the Firft in his Acquifition of Fngland, or

* Mr. SeLpen will not allow that ever Henry II.
wled this Stile. Tit. Hon. Par. 2. C. 5. Seét. 26.

Henry
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Henry 11. in his Acquett of Ireland, obtained
the leaft Title to what fome would give to
Coyzguerom Tho' for my own Part, ‘were
they Conguerors in a Senfe never fo {tri&, I
fhould enlarge their Prerogative very little
or nothing thereby, as (hall appear. Mmore
fully in the Sequel of this Difcourfe.

Another Argument for Henry the Second’s
boftile Conquefp” of Ireland, is tiken from the
Oppoﬁtlon which the Natives of Ireland gave
to the firlt Adventurers, Fitz-Stephens, sz?-
gerald, and Earl Strongbow, and' the Battles
they fought in afliling Mac- Morregh Prince
of Lemfler, in the Rcmvelf of his Princi-
pality.

*Tis certain there were fome Conflicts be-
tween them and the Irzh, in which the
latter were conftantly beaten; butcertalnly
the Conquefts obtained by t thofe Adventurers Sy
who came over only by the King’s Licenfe.
and Permiffion, and not’ at all by “his parti-
cular Command (as 1s manifeft * from the
Words of the Letters Patents of Licenfe
recited by Giraldus Cambrenjis, Heb. Expug,
page 760. Edit. Francef. 1603. Angl. Nornt,
Hiber. Cambd. can never be called the Con-
queft of ‘Henry the Second, efpecially con-
fidering that Henry the Second himfelf does
not appear to have any Defign of coming
into freland, or obtaining the Decminion
thereof, when he gave to his Subjects of

England this Licenfe of aflifting Mac- Mor-

rog frlr
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vogh. But I conceive rather the contrary
appears by the Stipulations between AMae-
Morrogh and the Adventurers, and efpeci-
ally between him and Strongbow, who was
to {fucceed him in his Principality.

From what forcgocs; I prefume it appears;
that Ireland cannot properly be faid /o 20 be
conquer'd by Henry the Second; as to give
the Parliament of England any Jurifdiction
over us; it will much more eafily appear;
that the Englyh Viclories in any fucceeding
Rebellions in that Kingdom;, give no Pretence
to a Conquéft : 1f every Suppreflion of a
Rebellion may be call’d a Congueft; I know
not what Country will be excepted. The
Rebellions in England have been frequent ;
.. the Contefts between the Houfes of Y4
and Lancafler, one Side or other muft needs
be rebellious. Tam fure the Commotions
in King Gharles the Fitlt’s Time, are ftiled
fo by moft Hiftorians. This Pretence there-
fore of Congueft from Rebellions, has {o little
Colour in it, that 1 fhall not infit longer
onit: I know Congue/t is an hateful Word
to Englifh Bars, and we have lately feen a
Book * undérgo a {evere Cenfure, for offer~
ing to broach the Doétrine of Conguef? in the
Free/Kingdom of England.

But, to take off all Pretence from this
Title by Gonguefl, 1 come in the third Place

A Bifthop of Saliffury’s Paftoral Letter,

to
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to enquire, What Title Conqueft gives by the
Law of Nature and Reafon ¢

And in this Particular I conceive, that if
the Aggreflor, or Infulter, invades a Nation
unjuftly, he can never thereby have a Right
over the conquered: ‘This I fuppofe will
be readily granted by all Men: If a Villain
with a Pitol at my Breaft, makes me con-
vey my Eftate to him, no one will fay that
this gives him any Right: And yet juft
fuch a Title as this has an wzu/f Conque=
ror, who with a Sword at my Throat forces
me into Submiflion ; that is, forces me to
part with my Natural Eflate, and Birth-
right, of being govern’d only by Laws to
which I give my Confent, and not by his
Will, or the Will of any other.

Let us then fuppofe a juff Invader, one
that has Rzgh¢ on his Side, to attack a Na-
tion in an hoftile Manner; and that thofe
who oppofe him are in the #rong : Let us

then fee what Power he gets, and over

whom.

Firft, 'Tis plain he gets by his Conqueft
no Power over thofe who conguered with bim;
they that fought on his Side, whether as
private Soldiers or Commanders, cannot fuf-
fer by the Conqueft, but muft at lealt be as
much Freemen, as they were before: If
any loft their Freedom by the Norman Con-
queft, (fuppofing King William the Firft, had
Right to invade Englond) it was only the

o Saxons

s e
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Saxons and Britains, and not the Normans
that conquered with him. In like manner,
fuppofing Hen. 1I. had Right to invade this
Ifland, and that he had been oppofed therein
by the Inhabitants, it was only the nciens
Race of the Irib that could fuffer by this
Subjugation ; the Engli/b and Britains, that
came over and conquered with him, retain’d
all the Freedoms and Immunities of Free-
born Subjecs ; they nor their Defcendants
could not in reafon lofe thefe, for being
fuccefsful and vicorious ; for fo the State
of both Corquerors and conquered {hall be
equally fevi/h. Now ’tis manifeft that the
great Body of the prefent Pecople of Ireland,
are the Proginy of the Engl/ih and Britains,
that from time to time have come over into
this Kingdom; and there remains but a
meer handful of the Ancient Irifh at this
Day ; I may fay, not one in a Thoufand : So
that if I, or any.Body elfe, claim the like
Freedoms with the Natural Born Suéjeés of
England, as being defcended from them, it
will be impofiible to prove the contrary.
I conclude therefore, thata juff Congueror
gets no-Power, but only over thofe who
have atually gffiffed in that Unju## Force
that is ufed againft him.

And as thofe that joined with the Con-
queror-in a juft Invafion, have loft no Right
by the Conqueft ; fo neither have thofe of
the Country who oppos’d bim not : This feems

io
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{o reafonable at fir(t Propofal, that it wants
little Proof. All that gives Title in a jaf
Conquett, is the Oppofers ufing brutal Far‘cé,
and quitting the Law of Reafon, and ufing
the Law of Violence ; whereby the Conque-
ror is entitled to ufe him as a Bew/f s that is;
kill him, or enflave him. ~

Secondly, Let us confider what Power
that is which a Rightful Conqueror has over
the {ubdued Oppofers: And this we f(hall
find extends little farther than over the
Lives of the tonguered ;01 fay little fartbher
than over their Lives ; for how far it ex-
tends to their Eflates, and that it extends
not at all to deprive their Pofferity of the
Freedoms and  Immunities to which all Man-
kind have a Right; L fhall fhew prefently.
That the jufl Comqueror has an ableluts
Power over the Lives and Liberties of the
conquered, appears from hence, becaufe the
cenquered, by putting themfelves in a Szaze
of War, by uling an unjuft Force, have
thereby forfeited their Lives. For quitting
Reafon, (which 1s the Rule between Man
and Man) and ufing Irce, (which is the
Way of " Beafis ) they become liable to be dej-
firoy’d by him againft whom they ufe Force;
as any favage wild Begft that is dangerous
“tb his«Being.

And this is the Cafe of Rebels in a fettled
Commonwealth, who forfeit their Lives on

this Account; But as for forfeiting their
- Eftatesy
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E tates, it depends on the Municipal Laws of
the Kingdom. But we are now enquiring
what the Confequence will be, between two
contefling Nations, ,

Which brings me to confider how far 2
juft Conqueror has Power over the Pofterity
and Eflaies of the conquered. 4

As to the Poflersty, they not having joined
or affifted in the forcible Oppofition of the
Conquerors juff Arms, can lofe no Benefit
thereby. ’Tis unreafonable any Man fhould
be punithed but for his own “Fault. ‘Man
being a free Agent, is only anfwerable for
hisown Demerits 5 and as it would be highly
unjult to hang up the Father for the Son’s
Offence, fo the Converfe is equally unjuft,
that the Son fhould fuffer any Inconvenicnce
for the Father’s Crime. A Father hath not
i himfelf a Power over the Life or Liberty
of his Child, fo that no A¢ of his can pof-
fibly forfeit it. - ‘And tho’ we find in the
Municipal Laws of particular Kingdoms,
that the Son lofes the Father’s Eftate for
the Rebellion or other Demerit of the Fa-
ther, yet this is confented and agreed to for
the public Safety, and for deterring - the
Subjetts from certain enormous Crimes that
would be highly prejudicial to the Common-
wealth. And to fuch Conftitutions the Sub-
jects are bound to fubmit, having confented
to them, tho’ it may be unreafonable to put
the like in execution between Nation and

C Nation
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Nation in the State of Nature : For in fet'led
Governménts, Property in Eftates is re=
gulated, bounded and determined by the
Laws of the Commonwealth, confented to
by the People, fo that in thefe, ’tis no In-
juftice for the Son to lofe his Patrimony for
his Father’s Rebellion or other Demerit.
If therefore the Pofferity of the eonquercd,
are not to fuffer for the unjuft Oppofitron
given to the Victor by their Ancefiors; we
fhall find little Place for any Power of the
Conquerors over the Effates of the fubdued:
The Father, by his Mifcarriages and Violence;
can forfeit but his owna Life, he involves not
his Children in his Guilt or Deftruction.
His Goods, which Nature (that willeth the
Prefervation of all Mankind as far as poflible)
hath made to belong to his Children to {uf=
tain them, do ftill continue to belong to his
Children.  Tis true indeed it ufually hap-
ens that Damage attends unjult Force 3 and
as far as the Reparr of this Damage requires
it, {o far the rightful Conqueror may in-
vade the Goods and Eflate of the conguered 3
but when this Damage is made up, his Ti-
tle to the Goods ceafes, and the Refidue
belongs to the #ife and Ghildren of the {ub-
dued.
It may feem a flrange Dodlrine, that
any one fthould have a Power over the Life
of another Man, and not over his Effate;

but this we find every Day, for tho” 1 may
S 77/
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kil a Thief that fets on e in the High:
way; yet I may not take away his Money ;
for ’tis the brutal Force the Aggreflor has
bfed, that, gives his Adverfary a Right to
take away his Life, as a noxious Creature
But ’tis only Damage fijtained, that gives
Title to another Man’s Goods. K
It muft be confefled that the Pradicé of
the World is otherwife, and we commonly
fee the Conqueror (whether juf? or unjuft)
by the Force he has overthe conquered,
compels them with a Sword at their Breaft
to floop to his Conditions, and fubmit to
{uch a Government as he pleafes to afford
them. But we enquire not now +hat is
the Praétice; but what Right there is 1o dp
Jo. 1f it be faid the conquered fubmit by
their own Confent; then this allows Confent
neceflary to give ‘the Corqueror a Title td
Rule over them. But then we may enquire;
whether Promifes extorted by Force with-
out Right; can be thought Confent, and how
far they are obligatory 5 and 1 humbly con-
ceive they bind not ar all. He that forces
imy Horfe from me, ought prefently to re-
Jtore him, and I have ftill a Righ? to retake
him : 8o he that has forced a Promife from
me, ought prefently to reffore it, that is;
quit me of the Obligation of it; or I may
chufe whether I will perform it or not:
;or the Law of Nature obliges us only by
the Rules fhe prefcribes, and therefore can-

‘ €3 not
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not oblige me by the Violation of her Rules;
fuch is the extorting any thing from me by
Force.

From what has been faid, I prefume it
pretty clearly appears, that an wnjuft Con=
queft gives mo Title at all ; that a juft.Con-
quelt gives Power only over the Lives and
Liberties of the aftual Oppofers, but not over
their Pofferity and Eflates, otherwife than as -
before is mentioned ; and not at all over
thefe that did zo# concur in the Oppofition.

They that defire a more full Difquifition
of this Matter, may find ‘it at large in an
incomparable Treatife, concerning the True
original Extent and End of civil Government,
Chap. 16. This Difcourfe is faid to be
written by my excellent Friend, JonN
LockE, Efg; Whether it be {o or not, I
lknow mnots this I am{ure, whoever is the
Author, the greateft Genius in Cbrifiendom
need not difown 1t: A

But granting that all we have faid in
this Matter is @wrong ; and granting that a
Conquerory whether Juft or unju/t, obtains
an abfolutearbitrary Dominion over the Per-
fons, Eftates, Lives, Liberties and Fortunes
of all thofe whom he finds in the Nation,
their Wiyes, Pofterity, &e. fo as to make
perpctual S/aves of them and their Genera-
tions to come; let us next enguire, whether
Gauceffions granted by fuch a vicorious Hero

do not bound the Exorbitancy of his Power;
and
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and whether he be not obliged ftriétly to
obferve thefe Grants. ,

And here I believe no Man of common
Senfe or Juftice will deny it; none that had
ever confidered the Law of Nature and Na-
tions, can poflibly hefitate on this Matter ;
the very propofing it ftrikes the Senfe and
common Notions of all Men fo forcibly,
that it needs no farther Proof. I fhall
therefore infit no longer on it, but haften
to confider how far this i1s‘the Cafe of Ire-
land : And that brings:me naturally to the
fourth Particular propofed, wiz. to thew by
Precedents, Records, and Hiftory, what
Conceflions "and Grants have been made
from time to time to the People of Irelund,
and by what Steps. the Laws of England
came to be introduced into this Kingdom.

We are told ‘by Matth. Paris, Hiftorio-
grapher to Henry 111. that Henry the Second,
a little before he left Ireland, in a public
Aflembly and Council of the Iryh at L/~
more, did caufe the Irih to receive, and
{wear to.be governed by the Laws of Eng-
land : Rex Henricus (faith he) antequam ex
Hibernia Rediret apud Lifinore Concilium Con-
gregavit_ubi Leges Anglie funt ab omnibus
gratantur recepte, & Furatoria cautione pre-
Jftita Gonfirmatee, Vid. Matth. Paris, ad An.
U7 Vit H. 2.

And not only thus, but 1f we may give
Credlt to Sir Edx vard Cook, in the 4th Inftit.

C3 Cap.
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Cap. 1. and 76. and to the Infcription to
the Irifb Modus Tenendi Parliamentum, it will
clearly appear, that Henry the Second did
not only fettle the Laws of England in Ire=
land, and the Jurifdiction ecclefiaftical there,
by the wvoluniary Acceptance and Allowance
of the Nability and Clergy, but did likewife
allow them the Freedom of holding of Par-
laments in Ireland, as a {eparate and diftinct
Kingdom from England ; and did then fend
them a Modus to diret them how to hold
their Parliaments there, The Title of which
Modus runs thus : w |

«« Henricus Rex Anglie Conqueflor &
¢ Dominus Hibernie, &c. Mittit hanc
¢¢ formam Archicpifcopis, Epifcopis, Ab-
< batibus, Priortbus, Commitibus, Ba-
$¢ ronibus, fufbiciariis, Vicecomitibus,
¢ Majoribus, Prapofitis, Miniftris &
¢ omnibus Fidelibus fuis Terre Hibernie
¢ Tenendi Parliamentum.”

In primis Summonitio Parliamenti pre-

cedere debet per RQuadraginta Dies.
And fo forth.

This Modus is faid to have been fent into
Ireland by Henry 11. for a Direction to hold
their Parliaments there. And the Senfe of
it agrees for the moft part with the Modus
Tenendi Parl, in England, faid to have been
: allowed
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allowed by William the Conqueror when he
obtained that Kingdom ; where it is altered,
it is only to fit it the better for the Kingdom
of Ireland.

I know very well the Antiquity of this
Modus, faid to be tran{mitted for Ireland by
Henry II. is queftioned by fome learned
Antiquaries, particularly by Mr. Selden *
and Mr. Pryn 4, who deny alfo the Englifh
Modus as well as this, But -on the other
hand, my Lord Chief Juftice €ook, in the
4th Inftit. page ‘12 and 349, does firenu-
oufly affert them both, And the late reve-
rend and learned Dr. Dopping, Bithop of
Merath, has publithed the Irith Modus, with
a Vindication of its Antiquity and Authority
in the Preface. L

There feems to-me but two Objections of
any Moment raifed by Mr. Pryn againft
thefe Modi, 'The one relates both to the
Englifh and Frifh Modus ; the other chiefly
ftrikes at the Irifh. He fays the Name Par-
liament, fo often found in thefe Mod:, was
not a Name for the great Council of Eng-
land known fo early as thefe Mod; pretend
to. I confefs I am not prepared to difprove
this Antiquary in this particular: But to
me it {eems reafonable enough to imagine,

*Tit. Hom. Par. 2. C. 5. Sect.>26. Edit. Lon. An.

1672+
Nt Againft Cook’s 4th Inftit. C. 76,

C 4 that
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that the Name Parliament came in with
William the Congqueror : *Tis aWord perfeétly
French; and 1 fee no reafon to doubt its
coming in with the Normans. 'The other
Objection affects our Irifh Modus; for he
tells us that Sberiffs were not eftablifhed in
Ireland in Henry 1I's Time,when this Medus
was pretended to be {ent hither, ye we find
the Word Vicecomes therein. - To this I can
only anfwer, that .Henry Il. intending to

eftablith in Ireland the Eﬁglzﬂ) Form of

Government, as the fieft and chief ftep
thereto, he fent them Direéions for hold-
ing of Parliaments, defigning afterward, by
degrees, and in due Time, to {ettle the other
Conflitutions agreeable to the Model of
England. 1f therefore England had then
Sherffs, we need not wonder to find them
named in the frifb Modus, though they were
not as yet eftablithed amongft us, for they
were defigned ta be appointed foon after,
and before the Modus could be put regularly
in execution 3 and accordingly we find them
eftablithed in fome Counties of Ire/and in
King Fobn's Time.

This Irifb Modus is faid to have been in
the Cuftody of Sir Chriyftopher Prefton of
Clane in Ireland, Ann. 6. Henry IV. and by
Sir fobn Taibet, Lord Lieutenant of Ireland,
under King Henry IV. It was exemplified
by lnfpeximus under the great Seal of Ire-
land, and the Exemplification was fome-

, times
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times in the Hands of Mr. Huackwel, of
Liancoln’s-Inn, and by him was communi-
cated to Mr. Selden. 'The Tenor of which
Exemplification runs thus:

Henricus Dei Gratia  Rex Angle &

Francie, & Dominus Hiberniz, cmnibus
ad quos prefentes Litere pervenerint falu-
tem Injpeximus Tenorem Diverforum Ar-
ticulorum in_quodam Rotulo Pergamenes
Scriptorum cum Chriftophero Prefton,
Milite Tempore Arreflationis fue apud
Villam de Clare, per Deputatum Dileti
& Fidelis noftri “fobannes Talbot de Ha-

Nomthire Chivaler locum noftrum Tenentis

14

Terre nofire Hibernice, nuper falle in-
ventorum ac coram nobis & Concilip nofiro
1 eadem terree noftra apud Villam de
Trim.  Nono die. jfanuarii ultimo prete-
riti in hec verba. :

Modus Tenendi Parliamenta Henricus Rex
““ Anglie, “Conqueflor & Dominus Hi-
““ bermia, Mittit hanc formam Archi-
“ epifeaprs,” &c. and {o as before, < Ef
omnibus Fidelibus fuis Terre Hiberniz
Tenendi Parliamentum Imprimis Sum-
¢ monitio, &c.” and then follows the
Modus, agreeable in moft Things with
that of England, only fitted to freland.

LY

1

L4

-

. Then the Exemplification concludes :

-

Nos
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Nos autem tenores Articulprum predics
torum de Affenfiu prafati Locym fenentis
& Concilit pradicli- tenore  prafentium
duximus Exemplificandum & bas Literas
noftras fiert facimus Patentes. Tefle Pre-
fato Locum nofirum tenente apud Trim.
12. die anuarii Anno Régni noftes,

Jexto.

Per ipfum Locum tenentem & Con-
ctlium.

Now we can hardly think it credible (fays
the Bithop of Meath) that an Exemplifica-
#ion could have been made fo folemnly of it
by King Henry the Fourth, and that it
(hould refer to a Modus tranfmitted into
Ireland by King Henry the Second, and
affirm that it was produced before the Lord
Licutenant and Council at Trym, if no fuch
thing had been done: This were to call in
queftion the Truth of all former Records
and Tranfacions, and make the Exemplifi-
cation contain an egregious Falfhood in the
Body of it.

The Reverend Bithop of Meash, in his
fore-cited Preface, does believe that he had
obtained the very original Record, faid by
my Lord Cosk to have been in the Hands of
Sir Chrifopher Preflorn: It came to that
learned Prelate’s Hands among other Papers
and Magnufcripts of Sir William Da_m*vi{e’s,

' ate

\
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late Attorney - General in this Kingdom,
who in his Life-time, upon an occafional
Difcourfe with the Bithop concerning it,
told him, that this Record was beftowed on
him (Sir 7. Domvile) by Sir Fames Cuffe,
late Deputy Vice-Treafurer of Ireland; that
Sir Fames found it among the Papers of Sir
Francis Aungier, Mafter of the Rolls in this
Kingdom ; and the prefent Earl of Longford
(Grandfon to Sir Francis Aungier) told the
Bithop, that his faid Grandfathér had it out
of the Treafury of Waterford.

Whilft T write this, I have this very Re-
cord now before me, from the Hands of
the faid Bithop of Meazh's Son, my Ne-
phew, Samuel Dopping ; and 1 muft confef
it has a venerable antient Appearance ; but
whether it be the true original Record, I
leave on the Arguments produced for its
Credit by the faid Bithop.

This I am fure of, that whether this be
the very Record tranfmitted hither by King
Henry the Second or not, yet ’tis moft cer-
tain, from the unanimous Conceflions of all
the fore-mentioned Antiquaries, Cook, Se/-
den, Pryn, &c. that we have had Parlia-
ments in freland very foon after the Invafion
of Henry 1I. For Pryn confefles, that *
King Henry 11. after his Conqueft of [re-
land, and the general voluntary Submifiion,

* Againft the 4th Inflit. c. 76, p. 249.
Homages,
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Homages, and Fealties of moft of the Jrif5
Kings, Prelates, Nobles, Cities and People
to him, as to their Sovereign Lord and King,
Anno 1170, (it thould be 1172,) held there-
in a general Council of the Clergy at Gafkbal,
wherein he.re@ified many Abufes in the
Church, and eftablithed fundry ecclefiattical
Laws, agreeable to thofe insthe Church of
ExcLanD ; Ecclefie illius flatum ad Anglh-
cane Ecclefie formam Redigere Modis omnibus
elaborando ; to which the Trifh Clergy pro-
mifed Conformity, and to eblerve them for
time to come, as Giraldus Cambrenfis®*, who
was then in Irelend, and other Hiftorians 4,
relate : Er ut ingfingulis Obfervatio fimilis
Regnum Colligaret utrumgue (that is, England
and Ireland ) paffim omnes unanimi voluntate
communi Affeifu, Pari defiderio Regis imperio
[e fubjiciunt, ommibus igitur hoc nodo Confum-
matis, in Concilio babito apud Lifinore Leges
Anglice ab omnibus funt. gratantur recepte, &
juratorid  cautione prefiitd Confirmate, fays
Matth. Paris.

Canany Conceflion in the World be more
plain and free than this? We have heard
of late much Talk in England of an original

* Tupograph. Hibern, 1. 3, c. 18,  Hilb. Expug. 1. 11,

< 234 .

+ Eveden Annal pars-poft. 302.  Brampton Chr. Col.
191, Knighton de Even. Angl. 1. c. c. 10, Cal. 2394,
2395. Puol. Virg. Hifi. Angl. 1. 13, Rudal. de Diceto.

Walfingham, &c. Original Compact fer frelurd.

Compalt
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Compall between the King and People of
England 5 1 am fure it is not poflible to thew
a more fair original Compai? between a King
and Pecple than this between Henrp the'Se-
cond and the People of Ireiand, That they
Soould enjoy the like Liberties and Immunities,
and be governed by the fame mild Laws, both
civil and ecclefiaftical, as the People of Eng-
land.

From all which it is manifet, that there
were no Laws impofed on the People of
Ireland by any Authority of the Parliament
of England, nor any Laws introduced into
that Kingdom by Henry the Second, but by
the Confent and Allowance of the People of
Ireland. For both the civil and ecclefiaftical
State were {fettled there, Regie fublimitatis
Authoritate, folely by the King’s Authority
and their own good Wills, as the Irifh Statute,
11 Elz. c. 1. exprefles it. And not only
the Laws of England, but the Manner of
bolding Parliamentsin Ireland to make Laws
of their own (which is the Foundation and
Bulwark of the People’s Liberties and Pro-
perties) was| diteGed and eftablithed there
by Henry the Second, as if he were refolved
that no other Perfon or Perfons thould be
the Founders of the Government of Ireland,
but himfelf and the Confent of the People,
who fubmitted them{clves to him againft all
Perfons what{oever,

N Lot
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et us now fee by what farther Degrees
the Government of Ireland grew up eori-
formable to that of England.
~ About the twenty-third Year of Héfzijz the
Second, which was within five Years aftet
his Return from Iréland, he created his
vounger Son Jobn, King of Irédand, at a
Parliament held at Oxford. Soon aftery King
Fobn being then about twelve Years of Age;
came into Jreland, from Milford to Waterford;
as his Father had formerly done.. The
Irifb Nobility and Gentry immediately re-
paired to him; but being received by him
and his Retinue with fome Scorn and Deri-
fion, by reafon of their long rude Beards;
quas more Patrio grandes babebant & prolixas.
((ays Giraldus Caimbrenfis, Hib. Lxpug. Gap.
15.) they took fuch Offence thereat, that
they departed in much Difcontent; which
was the Occafion of the young King’s ftay-
ing fo thort ‘a Time in lreland, as he did
this his firft Time of being hete. |

And here, before we proceed any farther;
we {hall obferve, That by this Donation of
the Kingdom of Ireland to King Yobn, Ire=
Jond was moft eminently fet apatt again, as
a feparate and difiintt Kingdom by itfelf fromi
the Kingdom of England ; and did {o con-
tinue, until the Kingdom of Exgland de-
fecended and came unto King Yobn, after the
Death of his Brother Richard the Firft, King
of England; which was about twenty-two

Yeard
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Years after his being made King of Ireland ;
during which Space of twenty-two Years,
both while his Father, Henry the Second,
and his Brothery, Richard the Firft, ‘were
living and reigning; King Yo/n made divers
Grants and Charters to his Subjets of [rex
land, which are yet in being in this King-
dom ; wherein he ftiles himfelf Dominuys
Hibernie, (the conftant Style ’till Henry the
Eighth’s Time) and in others;  Dominys
Hibernie & Comes Meritonice. By which
Charters both the City of Dublin, and di-
vers other Corporations enjoy many Priyi=
leges and Franchifes to this Day. But after
the faid Grant of the Kingdom of Ireland
to King ¥obn, neither his Father, Henry 11.
nor his Brother; King Richard 1. Kings of
England, ever ftiled themfelves, during their
Lives, Kings ot Lords of Ireland ; for the
Dominton and Regality of Ireland was wholly
and feparately vefted in King Yobn ; being
abfolutely granted unto him “without an

Refervation. And he being created King-
in the Parliament at Oxford, under the Stila
and Title of Lord of Ireland, enjoyed all
manner of Zingly Furifdiction, Preheminence
and Authority royal belonging unto the /-
perial State and Majefty of a King, as are
the exa;'efs Words of the Irib Statute, 33
Henry V111 c. 1. by which Statute the Style

of. Dominus was changed to that of Rex
Hiberniee,

Let
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-

Let us then fuppofe that Rickard the Firft;
King Fobn's elder Brother, had not died
without Iffue, but that his Progeny had {at
on the Throne of England, in a continued
Succeflion to this Day: Let us fuppole
Jikewife the fame of King Fobn's Progeny,
in relation to the Throne of Jreland § where
then had been the Subordination of Ireland
to the Parliament, or even to the' King of
England 2 Certainly no fuch’ Thing could
have been then pretended: Therefore if
any {uch Subordination there be, it muft arife
from fomething that followed affer the De-
fcent of England to King obn ; for by that
Defcent, England might as properly be fu6-
ordinate to Ireland, as the Converfe ; Ireland
being vefted in the royal Perfon of King Folbn
twenty-two Years, before his Accefiion to
the Crown of Euglend, and being a more
ancient Kingdom than the Kingdom of Eng-
land. As the Eugli/h Orators in the Council
of Conflance; Ann. 1417 *, confefled and al-
leged, as an, Argument in the Conteft be-
tween Henry the Fifth’s Legates and thofe
of Charles the Sixth, King of France, for
Precedences Satis Conflat (lay they) + fecun-
dum Albertum Magnum & Bartholomeum de

\

% Solden’s Tit. Par. 1. C. 8. 8:2. 5. Ufber, Arch-

bifhiop of Armagh, of the Religion of the ancient Irifh,

Cap. 11,
4 Ag. Concil. Confiant. Sef. 28. MS. 1n Bib, Reg.

not in the printed Acts. . A .
Proprictatibus



IRELAND, &c. 33

Praprz'etaz‘z'ém Rerum, quod toto Mundo tn tres
partes Divifo, [eilicet in Europam, Afiam &
Africam (for America was not then difcover-
ed) Europa in quatuor Dividitur Regna jeili-
cet, Primum Romanum, Secundum Conftanti-
nopolitanum, Tertium Regnum Hiberni® (quod
Jam tranflatum eft in Angls) et RQuartum
Regnum Hifpanmie. Ex quo patet, quod Rex
Anglie & Regnum fuum funt de Eminentioribus
Antiquioribus Regibus & Regnis totius Europee.
The Antiquity and Preécedence of the King of
England was allowed him wholly on the ac-
count of his Kingdom of Ireland.

Perhaps it will be faid, that this fubord:-
nation of the Kingdom of Ireland to the
Kingdom of England, proceeds from Ire-
land’s being annexed to, and, as it were,
united with the imperial Crown of England
by feveral Acts of Parliament, both in En-
gland and Ireland, fince King Fobn's Time.
But how far this operates, I fhall enquire
more fully hereafter ; I thall only at prefent
obferve, that I conceive little more is effected
by thefe Statutes, than that Irelond fhall
not be aliened or feparated from thé King
of England, who cannot hereby difpofe of
it otherwife than in /Jega/ Succeffion along
with England ; and that whoever is King
of England, is ipfo falto King of Ireland,
and the Subje&s of Ireland are obliged to
obey him as their liege Lord.

D To
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To proceed therefore. After both Crowns
were united, on the Death of Richard the
Firft without Iffue, in the royal Perfon of
King Jobn: He, about the twelfth Year
of his Reign of England, went again into
Ireland, viz. the twenty-eighth Day of Fune,
1210, and Matth. Paris tells us, ‘p. 220,
Cum Veniffet ad Dublinenfemn Civitatem Occur-
rerunt e ibidem plus quam 20 Reguli illius
Regionis qui omnes Timore maximo preterrits
homagium ei & Fidelitatem fecerunt.  Fecit
qguoque Rex ibidem, Conftruere Leges & Con-
fuetudines Anglicanas, ponens Vicecomites
aliofque Miniftros, qui populum Regmi illius
juxta Leges Anglicanas Judicarent. |

His Son, King Henry the Third, came
to the Crown the Nineteenth of Oéfober,
1216 ; and in November following, he granted
to Ireland a Magna Charta, dated at Brifiol
12 November, the firft Year of his Reign.
*Tis prefaced, that for the Homour of God
and Advancement of holy Church, by the
Advice of bis Council of England, (whofe
Names are particularly recited) he makes
the following Grant 0 Ireland ; and then
goes on exaltly agreeable to the Magna
Charta which he granted to England ; only
in ours we have Crvitas Dublin, & Aven-
liffe, inftead of Cirvitas London, & Thamefis ;
with other Alterations of the like kind where
needful. But ours is eight Years older than
that which he granted to England ; it not

* being



being 'till the ninth Year of his Reign, and
ours is the firft Year. This Magna Charta
of Ireland concludes thus, Rui vera figillum
nondum Habuimus prefentem Cartum Sigillis
Venerabilis Patris noffri Domini Gualy. Apoft.
Sedis Legati & Willelmi Marefchalli Comitis
Pembroke Rectoris noftri & Regni noftri fecimus
Sigillars.  Teftibus omnibus pranominatis &
alijs Multis Dat per Manus Prediétorum Do-
minit Legati & Willelmi Marefcalls. Apud
Briftol Duodecimo die Novembr. Regni noftri
Anno Primo. An ancient Copy of this
Magna Charta of Ireland is to be found in
the Red Book of the Exchequer, Dublin.

In February following; in the firft Year
likewife of his Reign, by Advice of all his
faithful Counfellors in England, to gratify
the Irifb (fays Pryn*) for their eminent
Loyalty to his Father and him, he granted
them out of hig Special Grace, that they and
their Heirs for ever thould enjoy the Liber=
ties granted by his Father and himfelf to
the Realm of England ; which he reduced
into Writing, and fent fealed thither under
the Seal of the Pope’s Legate, and W. Earl
Marfhal his Governor, becaufe he had then
no Seal of his own. This, as I conceive,
refers 'to the forementioned Magna Charta
Hibernie. The Record, as recited by Mr.
Pryn, here follows : :

* Pryn againft the 4th Toft. c. 76. p. 250.
D 2 ““ Rex
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tibus, Comitibus, Baronibus, Militi-
bus & Libere Tenentibus, & omni=
bus Fidelibus fuis per Hiberniam
Conftitutis; Salutem : Fidelitatem
vetram in Domino Commendantes
uam Domino Patri noitro {femper
Exhibuiftis & nobis eftis diebus
noftris Exhibituri : Volumus quod
in fignum Fidelitatis veltrz, tam
preclare, tam Infignis Libertatibus
Regno noftro Angliz a Patre noftro
& nobis Conceflis, de gratia noftra &
Donoin Regno noftro Hibernie gua-
deatis vos & veftri Hzredes 1n per-
etuum. Quas diftincte in Scriptum
Redu@as de Communi Confilio om-
nium Fidelium noftrorum vobis
Mittimus Signatas Sigillis Domini
noftri G. Apoﬁolicae Sedis Legati &
Fidelis noftri Com. W. Marefc.
Re@oris noftri & Regni noftri quia
Sigillum nondum habuimus, eafdem
procefiu temporis de Majori Confilio

proprio Sigillo Signaturi.” |
Tefte apud Glouc. 6 Februar.

Here we have a free Grant of all the
Liberties of Eﬂglmzd to the People of Ireland.

But we know the Lz

berties of Englifbmen are

founded on that univerfal Law of Nature
that ought to prevail throughout the whole

World,



IRELAND, &ec 17

World, of being governed only by fuch Laws
to which they give their own Confent by tbeir
Reprefentatives in Parliament. '

And here, before I proceed farther, I
fhall take notice, that in the late raifed
Controverfy, Whether the Houfe of Gommons
awere an effential Part of the Parliament be-
fore the 49th Year of Henry the Third :
The learned Mr. Petyz, Keeper of the Re-
cords in the Tower, in his Book on that
Subject, page 71. deduces his gth Argu-
ment from the Comparifom of the antient
Generale Concilum, or Parliament of Ire-
land, inflanced An. 38. Henry 111. with the
Parliament in England, wherein the Citizens
and Burgefles were 5 which was eleven Years
before the pretended Beginning of the Gommons
7n England. ' |

For thus we find it in that Author:

¢« As great a Right and Privilege furely
¢ was, and ought to be allowed to the
¢ Englifb Subjetts as to the Irifh, before the
¢« goth of Henry I11I. And if that be ad-
¢« mitted, and that their (the Irifh) Com-
¢ mune Concilium, or Parliament, had its
¢« Platform from ours (the Englih) as 1
¢ think it will not be denied by any that
¢ have confidered the Hiftory and Records
te touching that Land (Treland) we f(hall
¢ find the enfuing Records, Ann. 38 Henry
' D 3 13 III.

-

-

-
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¢ JI1. clearly evince, that the Citizens and
‘ Burgefles were then a Part of their (the
Irifh) great Council or Parliament,

"

< That the King being in partibus Tmfg/;
““ marinis, and the Queen being left Regent,
¢ fhe fends Writs (or a Letter) in the King’s
“ Name, direted Archuepifcopis, Epifeopis,
““ Abbatibus, Prioribus, Comitatibus, Baroni-
bus, Militibus, Liberis Hominibus, Civibus
«« & Burgenfibus, Terre fue Hibernie; tel=
¢ ling them that Mittimus Fratrem Nichol-
““ qum de Sancto Neoto, Fratrem Hofpitii
Sancti Sfobannis Ferufalem in Anglia ad
¢ partes Hibernie ad exponendum wvobis (to-
‘“ gether with . Fitz-Geoffery, the King’s
¢¢ Juftice) the State of his Land of Vafcony
¢ endangered by the hoftile Invafion of the
¢ Kings of Ccyfz/e, qui nullo jure fed potentia
““ fua Cmyf/cm Terram noftram Vafconie per
““ ipfus Fortitudinem, a manibus nsftris Au-
< ferre & a Domino Regni Anghe f[egregare
¢ Propomit. And therefore univerfitatem
““ Vefiram Quanta poffumus Ajfeciione Rogan-
““ tes quatenus nos &G jura ﬁg/im totaliter in-
““ defenfa non deferentes nobis in tanto periculy
X gzmntumcngue paz‘erzte's de Gente & Pe-
““ cunia fubveniatis; which would turn to
¢ theif everlafting Honour ; concluding, 4is
““ noftris Augufliis taliter Computientes, quod
*“ nos & Hercedes mﬁrz' vobis & Hzeredibus

ge ujfm Sumus non immerito Obligati. Tefte
¢ Regnia

(.Y

L sl

€

-~
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““ Regnia & R, Comite Cornubzce, apud Wm-
‘e defor, 17 die eﬁruar ¢

¢ Per Reginam.”

Thus far Mr. Petyt.

- Here we have a Letter from the Queen
Regent to the Parliament in Ire/end, in an
humble manner befeeching them for an Aid
of Men and Money againft the King of
Caftile's hoftile Invafion of Gafeony ; from
whence we may perceive, thatin thofe Days,

no more than at prefent, Men and Money
could not be raifed but by Confent of Pariia-
ment. 1 have been the more particular.in
tranfcribing this Paffage out of Mr. Petyz,

to fhew that we have as-antient and exprefs
an Authority for our prefent Conftitution of
Parliaments in Treland, as can be thewn 1n
England. And 1 believe it will net be
thouv'nt advifeable in thefe latter Days to
break in upon ‘old fettled Conflitutions : = No

one knows how fatal the Confequences of
that may be.

To returnl therefore where we digrefled.
Henry the “Third, about the twelfth Year
of his'Reign, did fpecially impower Richard
de Burgh, then Juitice of Ir clam’ at a cer-
tain ‘Day and Place, to fummon all the
Archbithops, Bithops, Abbots, Priors, Earls,
Birons, Knights, Freeholders and Sheriffs
of each County, and before them to caufe

, D4 to
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to be read the Charter of his Father, King

obn, whereunto his Seals was appendant,
whereby he had granted unto them the
Laws and Cuftoms of England, and unto
which they {wore Obedience : and that he
thould caufe the fame Laws to be obferved
and proclaimed in the feveral Counties of
Ireland, that {o none prefume to do contrary
to the King’s Command. The Record I
have taken out of Mr. Pryz %, in thefe
Words :

i¢ Rex Dile@o & Fideli {fuo Richardo de
¢ Burgo Juftic’ fuo Hibern. Salutem,
¢ Mandamus vobis firmiter pracipi-
¢ entes quatenus certo die & Loco fa-
¢ ciates venire coram vobis Archiepif-
¢ copos, Epifcopos, Abbates, Priores,
¢ Comites & Barones Milites & libere
¢ Tenentes & Ballivos fingulorum
“ Comitatum & coram eis Publice legi
¢ faciatis Chartam Domini J. Regis
¢ Patris noftri cui Sigillum fuum ap-
¢ penfum eft, quam fieri fecit & jurari
“ a Magnantibus Hibern. de Legibus
¢« & Confuetudinis Angliz Obfervandis
“ in Hibernia. Et pracipiatis eis ex
#¢ parte noftra quod Leges illas &
¢ Confuetudines in Charta prediéta
¢ contentas de cemtero firmiter teneant

¥ Againft Cook’s 4th Inft. page 252,
: ‘ ¢ &
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& obfervent & hoc idem per fingulos

¢ Commitatus Hiberniz clamari faciat
““ 15 & teneri prohibentes firmiter ex
parte noftra & {fuper foris fa@uram
“ noftram nequis contra hoc Manda-
“ tum noftrum venire prefumat, &,
“ Tefte me ipfo apud Weftm' 8 die Mais

“ Ann. Reg. noftri 12.”

€

-

By what foregoes, I prefume it plainly
appears, that by three feveral Effablifhments
under the three firft Kings of Ireland, of the
Norman Race, the Laws and Libertios of the
People of England were granted to the People
of Ireland. And that neither of thefe three
Kings eftablithed thofe Laws in Ireland by
any Power of the Parliament of England,
but by the free Confent,  Allowance, and Ae-
ceptance of the People of Ireland.

Henry the Second firft introduced the
Laws of England into Ireland, in a public
Aflembly of the Irifh at Lifmore, and allowed
them the Freedom of Parliaments to be held
in Ireland as they were held in England.

King fobn, at the Requeff and by the
Confent of ‘the Irifp, did appoint the Laws
of England to be of Force in Ireland; and
though he did not this till the twelfth Year
of his Reign of England, yet he did it not
as King of England, but as Lord of Ireland -
For the Crown of England came to him by
Defcent from his Brother Richard, who had

no
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no regal Power in Ireland ; and what his
Brother had could not defcend to him.

Henry the Third, in the firt Year of his
- Reign, gave Ireland a Magna Charta; and
.1 the twelfth Year of his Reign did provide,
that all the Laws of England {hould be ob-
ferved in Ireland; and that the Charter
granted to the Irifb by his Father, King
Fobn, under his Seal, when he was in that
Kingdom, fhould be kept inviolably.

And from the Days of thefe three Kings,
have England and Ireland been both governed
by the like Forms of Government, under
one and the fame {upreme Head, the King
of England ; yet {o, 2s both Kingdoms re-
mained feparate and diftin& in their feveral
JurifdiGtions under that one Head, as are the
Kingdoms of England and ‘Scotland at this
Day, without any Subordination of the one
to the other.

Tt were endlefs to mention all the Records
and Precedents that might be quoted for
the Eftablithment of the Laws of England
‘n Irelands 1 {hall therefore enter no farther
into that Matter, but herein refer to Lord
Chief Juftice Cook*, Pryn+t, Reylyt, &e.

If now we enquire, What avere thafe
Laws of England that became thus cy’z.’g&!fﬂ)fd

% Fourth Inftit.
+ Avainft the 4th Inftit.
4+ Placta Parliamentaria.

n
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i Ireland?  Surely we muft firft reckon the
great Law of Parliaments, which England {o
jultly challenges, and all Muntind haye a
Right to. By the Law of Parliament, 1
mean that Law whereby all Laws receive
their San&ion, #be Jree Debates and Confens
of the Pegple, by themfelves or their chofén Repre-
Jentatives, That this was a main Branch of
the Englifh Law eftablithed in this Kingdom,
and the very Foundation of our future Legi-
{lature, appears manifeft from Parliaments
being fo early convoked in Ireland, as the
fore-mentioned Precedents exprefs.

Mr. Pryn acknowledges one in Henry the
Second’s Time, (Page 239, againft the 4th
Inftit.) but makes a very falfe Conclufion,
that there appears no Footfteps of a Parlia-
ment afterwards, till the third Year of Ed-
ward the Second, becaufe the Alts of that
Parliament are the firlt that are printed in
our Iry/h Statute Book:s For fo we may argue
the Parliaments of England to be of later
Date than pretended, when we find the firft
printed Acts. in Keedle to be no older than
the gth of Henry the Third. Whercas it is
moft certain, -that Parliaments have been
held in England fome Ages before that.

After this great Law of Parliaments, we
may reckon the common Law of England ;
whether it relates to regulating and fettling
of Praoperty, and Eftates in Goods or Land,
O to the judiciary and executive Parts of the

Law,
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Law, and the Minifters and Procefs thereof,
or to criminal Cafes. Thefe furely were all
cftablifhed in this Country by the three firft
Kings of Ireland, of the Norman Race.

Let us now confider the State of the Sta-
sute Laws of England under thefe three
Kings and their Predeceflors ; for by the
Irifh voluntary Submiffion to, and Accept-
ance of the Laws and Government of Eng-
Jand, we muft repute them to have {fubmit-
ted themfelves to thefe likewife, till a regu-
lar Legiflature was cftablithed amongft
them, in purfuance of that Submiffion and
voluntary Acceptance.

And here we fhall find, that in thofe
Times, viz. from the Norman Conqueft to
Henry the Third’s Time inclufive, the Statute
Laws of England were very few and flender.
Tt is true, that before the i2th of Henry
the Third, we find againft the Englifb
Hiftorians frequent mention of the Laws of
Fdward the Confeffors Wi illiam the Congqueror,
Henry the Firft, Henry the Second, King
Sobn, and Henry the Third ; all which are
only Charters, or (everal Grants of Liber-
ties from the King; which neverthelefs had
the Force of Ads of Parliament, and laid
as great Obligations both upon Prince and
People, as Ads of Parliament do at this
Day : Whereof we may read feveral Proofs
in the Prince’s Cafe, Cook’s 8th Report. But

thefe were only fo many Confirmations of
each
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each other, and all of them were Sanétions
of the Common Laws and Librties of the Peo-
ple of England, ab Antiquo Ufitate & Com-
probate per totam terram & in quibus ipfe &
eorum Patres nati & nutriti funt, as the
Words of the Manufcript Chronicle of Litch-
Jield exprefs it.

The Laws of Edward the Confeffor, held
in fo great Veneration in antient Times, &
per univerfum Regnum corroborate & confir-
matee prius invente & conflitutee fuerunt Iem-
pore Regis Edgari Avi fui.  Verum tamen poft
mortem ipfius Regis Edgari, ufque ad Corona-
tionem Santli Regis Edwardi (which was 67
Years) predicie Leges Sopite funt & penitus
tntermifJe. Sed poftquam Rex Edwardus
Regno fublimatus fuit confilio Baronum Anglie
Legem illam fopitam, Excitavit, Excitam Re-
paravit, Reparatam . Decoravit, Decoratam
Confirmavit ; & confirmate <vocantur Lex
Sancti Regis Edwardi, non quod ipfe primus
eam ad invenifiet ; fed quod Reparavit, Ref-
tituitque *, as the faid Lizchfield’s Chronicle
has it. Thefe Laws of Edward the Con-
Jeffor were tranfcribed by Ingulphus, Abbot
of Croyland, wunder William the Congueror ;
and are annexed to his Hiftory.

The Laws of William the Congueror are
but a Confirmation of the Laws of Edward
the Confeffor, with fome {mall Alterations,

. * Selden Notz & fpecileg. ad eadmerum, page 171.
as
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as the very Letter of thofe Laws themfelvés
exprels it*. Hoc quoque preecipimus ut omnes
habeant & teneant Leges Edwardi Regis 7
omnibus Rebus adauttis bis quas conflituimus ad
Utilitatem Anglorum. T

The Laws of Henry the Firft, which are
in the red Book of the Exchequer, in the Cuf-
tody of the King’s Remembrancer in England,
are but a fummary Confirmation both of the
Laws of Edward the Confeffory and Willam
the Firft as the Charteritielf exprefles it
Lagam Regis Edwardi wvobis reddo cum illis
emendationtbus quibus Pater® meus emendavit
Confilio Baronum fuorum. 1

The Laws of Henry 11. called Conftitutiones
Clarendome, and the Affize of Clarendon in
the 24. part of Cooks Infi. p. 6. are all but
Cenfirmations and Vindicationsof the King’s
juft Prerogative againft the Ufurpations of
the Pope and Clergy : As we find at large
in Chron. Gervafii. Doroborn p. ¥387. Edit.
Lond. An. 1652. -

The Laws of King Fobn, called the Great
Charter of King John, granted in the 17th
Year of his Reign, upon the Agreement
made between him and his Barons at Run-
ning Mead, between Stains and Windfor, was
but a Confirmation of the Laws of Edward

* Leges W. 1. Cap. 63. apud Selden in notis ad cadme-=
rum, p. 192.
t Vid. Selden ut fupra.

the
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the Confeffor, and Henry the Firft, as * May.
Paris relates it.  _Anno Regis Johannes 5.
venientes ad Regem magnates petierunt quafdan
Libertates & Leges Regis Edwardi cum aliis
hbertatibus fibi & Regno Anglie & BEeclefie
Anglicance conceffis confirmati prout in Charta
Regis Hen. 1. aferipte continentur.  The
fame Hiftorian gives us alfo at large both
Charta Libertatum, and Gharta de F orefla,
which are not extant in the Rolls ‘of thofe
Times, nor to be found in any till the 28th
of Edward 1. and that but by nfpeximus.

The Laws of Henry 1I1." contained in
Magna Charta, and Charta de F orefla, both
which are called Magne Charte Libertatis
Anglie, and were eftablith’d about the gth
Year of Henry III. are for the moft part
but declaratory of the common municipal
Laws of England, and that to no new De-
claration thereof ; for King ¥obn,in the 17th
Year of his Reign, had granted the like be-
fore, which was alfo called Magna Charta.
And 4 by the Englith Statute 2¢ Ed. 1.
¢. 1. 1t is enaced, That the great Charter,
and the Charter of the Forreff be taken as
the Common Law of Ergland.

By what foregoes, 1 conceive it is very
clear, that all the Charters, and Grants of
Liberties from Edward the C onfeffor’'s Time,

* Mat. Paris. adan. 1215. page 253, &
1 Cask’Pref, to the 2d. Inft.

down
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down to the gth of Henry the Third; were
but Confirmations one of another, and all of
them Declarations, and Confirmations of
the Common Law of England. And by the
feveral BEftablithments which we have for-
metly mentioned of the Laws of England
to be of Force in Ireland: Firft, in the 13th
of Henry 11. Secondly, 1n the 12th of King
Fobn. Thirdly, in the 12th of Henry I11.
‘All thofe Laws and Cuftoms of England,
which by thofe feveral Charters were de-
clared and confirmed to be the Laws of En-=
gland, were eftablithed to be of Force in Ire-
Jind. And thus Ireland came to be governed
by one and the fame Common Law with En-
g/am! ; and thofe Laws continueas Part of the
municipal and fundamental Laws of both
Kingdoms to this Day. A

It now remains that we eriquire, how the
Ssatute Laws and Aéts of Parliament made
in England fince the gth of Henry the Third,
came to be of Force in Ireland and whe-
ther all, orany of them, and which are
in force here, and when, and how they
came to be {o. 7

And the firft Precedent that occurs in our
Books of A&s of Parliament in Ireland,

articularly mentioning and confirming {pe-
cial Aé&s of Parliament in England, is found
in a Marginal Note of Sir Richard Bolton’s,
formerly Lord Chief Baron of the Exche=

guer in Ireland, affixed in his Edition of the
Irifb
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drifh Statutes to Stat. 10. Hen. Seven. Cap.,
22. to this purport, That in 13 Edward the

Second, by Parliament in this Realm of Ire-
land, the Statutes of Merton, made the 2075
of Henry the Second, and the Statutes of Mal-
bridge, made the 52d of Henry the Third ;
the Statute of Weftminfter the firft; made
tbe 3d of Edward the Firft; the Statute of
Gloucetter, made the 61h of Edward ¢ée Firft;
and the Statute of Weltmintter #he focord,
made the 13th of Edward the Firff, were o/l
confirmed in this Kingdom ; and. all other Sta-
tutes which were of Force' in En gland, were
referred to be examined in the next Parliament;
and [o many as were then allowed and publifbed,
to ftand hkewife for Laws in this Kingdom.
And in the 1oth of Henry the Fourth, it was
enacied in this Kingdom of Ireland, That the
Statutes made in 'Ezglend fhould not be of
Force in this Kingdom, unlefs they were
allowed and publithed in this Kingdom by
Parliament.  And the like Statute was made
again in the 29th of Henry the Sixth. Thefe
Statutes are not to be found in the Rolls, nor
any Parlidment Ro// of that Time : but he
(Sir Richard=Bolton) bad feen the fame ex-
emiplified_ander the great Seal, and the Exem-
plification remaineth in the Treafury of the
City of Waterford, Thus far the Note. If
we confider the frequent Troubles and Di-
ftracions in Ireland, we fhall not wonder
thatithefe, and many other Rolls and Re-
s E cords



50 THE CASE OF

cords have been loft in this Kingdom : For,
from the third Year of Edward the Second,
which was 4nn. 1310, through the whole
Reigns of Edward the Third, Richard the
Second, Henry the Fourth, and Henry the
Fifth, and fo to the 7th Year of Heury the
Sixth, Anne 1428, which is about 118
Years, there are not any Parliament Rolls to
be found * ; yet certain it is that divers
Parliaments were held in Ireland in thofe
Times+: The fame may be faid from
Henry the Second’s coming into Ireland,
Anno 1172, to the third Year of Edward
the Second, Anno 1310, about 138 Years.

Perhaps it may be faid that if there were
fuch Statutes of Ireland as the faid A&s of
the 1oth of Henry the Fourth, and the 29th
of Henry the Sixth; as they fhew, that
the Parliaments of [Freland did think
that Englfb A&s of Parliament “could
not bind Ireland ; yet they thew likewife,
that even in thofe Days the Parliaments of
England did claim this Superiority ; or elfe,
to what purpofe were the faid Acts made,
uulefs in denial of that Claim ?

All which I hope may be readily granted
without any Prejudice to the Right of the
Irifh Parliaments ; Thereis nothing {o com=

~ * Annals of Jreland at the End of Camden’s Britan.
Edit, 1637, page 196, 197, &c _ 1
t Ibid. p. 160, Pryn againfk the 4th Inttit, Chap. 76.

mqQn
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mor, as to have one Man claim another
Man’s Right: And if bare pretence will
give a Title, no Man is fecure : And it will
be yet worfe, if when another fo pretends,
and I infift on sy Ripht, my juft Claim
fhall be turned to my Prejudice, and to
the Difparagement of my Title.

We know very well that many of the
Judges of our Four Courts have béen from
time to time fent us out of England ; and
fome of them may eafily be fuppofed to
come over hither prepoffifed with an Opinion
of our Parliament’s “being fubordinate to
that of England: Or at Yeaft fome of them
may be ferupulous, and defirous of full Se-
curtty in this Point ; and on theis Account,
and for their SatisfaQion, fuch A&s a afore-
faid, may be devifed and ena@ed 7 Ireland.
But then, God forbid that thefe Aéts thould
afterwards be laid hold of to a clear other
Intent than what they were framed for ;
and inflead of declaring and fecuring our
Rights, fhould give an handle of Conteft,
by fhewing that our Rights have been quef-
tioned of ancient Time.

In conclufion of all, if thic Superiority of
the Parliament of Englond have been doubted
a great while ago, {o it has been as great
a while ago ftrenuoufly oppofed, and abfo-
lutely denied by the Parliaments of Ireland.
And by the way, I fhall take Notice, that
from whencefoever this ancient Presencs of

| E 2 Ire-

2l
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Ireland's Subordination proceeded in thofe
Days, it did not arife from the Parliament of
England itfelf : For we have not one fingle
Inftance of an Englith A& of Parliament
expreflly claiming this Right of binding us:
But we have feveral Inftances of Irifh Acts
of Parliament expreffly denying this Subordina~
tion, as appears by what foregoes. | |
Afterwards, by a Statute made in Ireland,
the 18th of Henry the Sixth, Cap. 1. all
the Statutes made in England againft the Ex-
tortions and Oppreffions of Purveyors, are en-

acted to be bolden and kept in all Points, and

put in Execution in this Eand of Ireland.

And in the 32d Year of Henry the Sixth,
Cap. 1. bya Parliament in Ireland, it 1s en-
acted, That all the Statutes made againft Pro-
vifors fo the Court ¢f Rome, as wel! in En-
gland as 7z Ireland, be had and kept w1 jforce.

After this, in a Parliament at Droghedo,
the 8th of Edward the Fourth, Cap. 1.
it was ratified, that the Englyh Statute
againft Rape, -made the 6th of Richard
the Second, fhould be of force in Ireland
from the 6th Day of March laft paft:
And that from bence forth the jad Al
and all. other Statutes and Atls made by
Authority of Parliament within the Realm
of England, be ratified and confirmed, and
adjudged by the Authortiy of this Parliament
in their Force and Strength, from the faid
Jfisth Day of March., We fhall hereafter

have
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hdve occafion of taking farther Notice of
this Statute upon another Account.

Laftly, in a Parliament held at Drag/aea’a,
the 10th of Henry the Seventh, Cap. 22. it
1s enalted, That all Statutes late (that is, as
the learned in the Laws expound it¥, before
that Time) made in England, concerning the
common and public Weal of the fame, from hence-
Jorth be deemed effectual in Low, and be ac-
cepted, ufed and éxecuted within this Land of
Ireland 7z all Points, &c.

And in the 14th Year of the fame King’s
Reign +, in a Parliament held at 77/ Der-
mot, it was enacted, That all A&s of Par-
hament made in England for punithing Cu/-
tomers, Controulers and Searchers, for their
Mifdemeanors ; or for Punifhment of Mer-
chants or Fallors, be of force here in Ireland,
provided they be firft proclaimed at Dubjin,
Drogheda, and other Market Towns.

Thus we fee by what Steps and Degrees,
all the Statutes which were made in Eng-
land from the Time of Migna Charta, to
the roth of Henry the Seventh, which did
concern the common public Weal, were re-
ceived, confirmed, allowed, and authorized
to be of force in Ireland ; all which was done
by Affent of the Lords Spiritual and Tempo-
ral, and the Commons in the Parliament of

Ircland affembled, and no otberwife.

_* Cook’s 4th Inflit, cap. 76. p. 351.
4 Vid. lrifh Stat.

Exng W
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We fhall next enquire, whether there
are not other Acts of the Eng/y/h Parliament,
both before and fince the 10th of Henry the
Seventh, which awere and are of force in
Ireland, though not allowed of by Parlia-
ment in this Kingdom. And we fhall find,
that by the Opinion of our beft Lawyers,
there are divers fuch; but then they are only
{uch as are declaratory of the ancient common
Laow of England, and not sntroductive of
new Law : For thefe become of force by
the firlt general Eflablifhment of the cam-
mon Laws of England in, this Kingdom, un-
der Henry the Second, King Fobn and Hen-
7y the Third ; and need np particular Act of
Ireland for their Sanétion.

As to thofe Engliyh Statutes fince the 10th
of Henry, the Seventh, that are smtroduitive
of a mew. Law, it was never made a Quef-
tion whether they thould bind Ireland, with-
out being allowed in Parliament here ; un-
til of very late Years this Doubt began to
be moved; and how it has been carried on
and promoted, fhall appear more fully. here-
after.

1{ay, until of wery,late Years ; for the an=
crent Precedents which we have to the con-
trary are very numerous. Amongit many,
we fhall mention the following particu-
lars:

In the 12th of Henry the 8th, an A& was
made in Exnglaondmaking it Felony ina Ser-

vant
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vant that runneth away with his Mafter’s or
Miftre{s’s Goods. This A& was not reccived
in Ireland until it was enaed by a Parlia-
ment held here in the 33d of Henry thé 8th,
C. §. Sef. 1.

In the 21ft of Henry the Eighth, é. 19.
there was a Law made in England, That all
Lords might diftrain on the Lands ¢f them
holden, and make their Avowry not nam-
ing the Tenant, but the Land. But this
was not of force in Irelond until ena&ed
here in the 33d of Henry the Eighth, ¢. 1.
Sef. 1.

An A& was made in England, Ann. 71
Henry the Eighth. That Joint-Tenants,
andTenentsin Common, fhould be compelled
to make Partition, as Coparcenérs were com-
pellable at common Law. But this A& was
not received in Ireland until enaéed here,
An. 33 Henry the Eighth, c. 10.

Anno 27 Henry the Eighth, c. 1¢. The
Statute for transfering Ufes into Pofleflion
was made in England ; but not admited in
Ireland until ro. Car. 1. Sef. 2. |

In like manner, the Englfh Statute
33 Henry the Eighth, c. 1. dire&ting how
Lands and Tenements may be difpofed by
Will, &'¢. was not of force in Ireland until
¥o Car. 2. Sef, 2.

- The A& of Uniformity of common Prayer
and Admidiftration of the Sacramernts was

E 4 made
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made in England the 1ft of Eliz. c. 2. but
was not eftablithed in Irelend until the 2d
of Eliz. ¢. 2.  And fo that of England, 14
Car. 2. c. 14. was not received in Ireland
until 17 and 18 Car. 2. c. 6.

The Statute againft wilful Perjury, made
in England § Ehz. c. 9. was not enaed in
Iréeland until 28 Elz. c. 1.

So the Englifh A&t againft Witcheraft and
Sorcery, but was not eftablithed in Ire-
~ daud until the 2d of Elz. c. 2. made 5 Ehgz
c. 16. And another A& againft Forgery,
5 Eliz. c. 14. were neither of them in force
i Ireland until the 28th of her Reign,
Cap. 3 and 4. |

The Englifb Statutes againft Pirates was
made the 28th of Henry the Eighth, c. 15.bu
in Ireland until the 12th of King ¥aemes, c. 2.

In England an A& was made the 27th of
Elz. c. 4. againft fraudulent Conveyance ;
but it was not in force in Jreland until
enated here the 1oth of Charks, c. 13
5S¢l 2.

In the r5th Year of King Charles the Firft,
in a Parliament held at Dud/in, there were fix
Englifh Statutes made Laws of this Kingdom,
with fuch Alterations as beft fitted them to
the State thereof, vrz.

21 fac. c. 14. for pleading the general
Iilue iu Inturfions brought by the King, by
Chap. 1. of the Irifh Statutes.

3t Ehz.
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31 Elz. c. 2. For abridging of Proclama-
tions on Fines, by Chap. 2.

2 and 3 Ed. 6. c. 8. concerning Offices
before the Efcheator, by Chap. 4. |

33 Elz. c. 1. Difcontinuance of Writs
of Error in the Exchequer Chamber, by
Chap. ;

8 Eliz. c. 4.and 18 E/iz. . 7+ concerning
Clergy, by Chap. 7.

24 Henry the Eighth, ¢, ;. Concerning
killing a Robber, by Cha 5

There are fix Englih Statutes likewife
pafled in the Time of King Charles the Se-
cond, upon, and foon after the Reftoration,
{fome of which were not pafled into Laws
in Ireland wuntil a Y car, two or three, af-
terwards : As will appear by confulting the
Sratute-Books *,

And in the firlt Year of 77i//iam and Mar ’
Sef. 2. c. 9. an A& pafled in England, declar-
ing all Atzainders and other Aits made iy the
late pretended Parliament under King James,
at Dublin, void :-But was not enatied here
in Ireland until the 7th Year of King Wil-
liam, c. 3. _And this was thought requifite
to be done upon mature Confideration there-

* IrifhStat. 13C. 2. ¢. 2. 13C. 2.0.3. 14 & 15 C. 2,
€ 1. 14 &15C.2.¢c. 19. 17 & 18 C. 2. c. 3. 17 &18
C. 2. ' x1. “Englifp Stat. 12. C. 2. c. 12, 12 C. 2. ¢, 3. 12
C. 2.¢. 14" 12€. 2, ¢ 24. 12 €. 2.6 33. 16 & 17 C.
L

on
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on before the King and Council of England*,
notwithftanding that the Englifh A&s does
pa-rticular{y name Ireland, and was wholly
defigned for, and relates thereto.

The like may we find in feveral other Sta-
tutes of England pafled fince hie prefent Ma-
jefty’s Acceffion to the Throne, which have
afterwards been pafled here in Ireland, with
fuch Alterations as make them practicable
and agreeable to this Kingdom. Such as are
amongft others, the A& for difarming Papifis.
The A& of Recognition. Fhe A& for tak-
ing away Clergy from fome Offenders. The
A& for taking fpecial Bail in the Country,
&c. The A& againft Clandefline Mortgages.
The A& againft Curfing and Swearing.

Thefe, with many more, are to be found
in our Statute-Books, in the feveral Reigns
of Henry the Eighth, Edward the Sixth,
Queen Elizabeth, King Fames, King. Charles
the Firft and Second, and King William.
But it is not to be found in any Records in:
Ireland, thatever any A& of Parliamernt in-
trodu&ive of a new Law made in England

fince the: Time of King Fobn, was by the
Judgment of any Court' received for Law,
or put in Execution in the Realm of Ireland,

* For we had two feveral A&s tranfmitted to us at dife
ferent Times, to this very Purpofe. Onewe’ rejected
in the Lord SypxeY’s Government, the other we pafled
under the Lord CaPELL. :

before
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before the fame was confirmed and affented
to by Parliament in Fre/and.

And thus I prefume we have pretty clearly
made out our fourth Enguiry forementioned;
and thewn plainly the feveral Steps by which
#be Englith Form of Government, and the Eng-
hih Statute Laws were received in #his King-
dom ; and that this was wholly by the Peo-
ple's Confent in Parliament, to which we have
had a very ancient Right, and as full a Right
as our next Neighbours can pretend to or
challenge. '

I thall now confider the Obje&ions and
Difficulties that are moved on this Head,
drawn from Precedents and Paffages in our
Law-Books, that may feem to prove the
contrary.

Firft it is urged, that in the Irith A,
concerning Rape, pafled Anno 8 Edward the
Fourth, c. 1. it is exprefled, Thata Doubt
was conceived whether the Engliyh Statute
of the Sixth of Richurd the 2d, ¢. 6. ought
to beof force in Ireland, without a Confir-
mation thereof in the Parliament of Jrelend.
Which fthews (as fome alledge) that even
in thofe Days it was held by {fome, thatan
A& of Parliament in England might bind
Ireland before it be confented to in Parlia~
ment here.

But I conceive this Glofs is raifed meerly
for want of exprefling the Reafon of the
faid Doubt. in the Irifh Statute of the 8&}

| 0
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of Edward the Fourth; ¢. 1. which w¢ may
reafonably judge was this. By the Statute
of Wefiminfter the Second, ¢. 34. a Woman
that cloped from her Hufband and lived
with the Adulterer ; or a Wife, that being
firft ravithed, did afterwards confent and
lived with the Ravifher; the fhould lofe her
Dower. This Statute of Weflminfter the Se-
cond, was made of Force in Ireland, by an
A& paflfed here the 13th of Edward the
Second, as we have feen before, page 68,
69. Afterwards, by the Englih Statute of
the 6th of Richard the Sécond, ¢. 6. there
was a farther Addition made to the faid
Statute of Weftminfler the Second, to this
Effet, that a Maiden or Wife being ravithed,
and afterwards confenting to the Ravithers,
as well the Ravither as the that was ravith-
ed, thall be difabled to claim all Inheritance
or Dower after the Death of her Hufband
or Anceftor.

On this Account the Doubt was here
raifed in JFreland, in the 8th of Edward the
Fourthy ¢. 1. Whether this latter Englifh
Statute of the 6th of Richard the Second,
¢. 6. were not in Force in Ireland, by vir-
tue ‘of the Irifb Statute of the 13th of Ed-
ward the Second, which confirmed the Sta-
tute of Weftminfler the 2d. c. 34. And for
fettling this Doubt the faid Statute of the
Sth of Edward the Fourth, ¢. 1. was pafied
in Ireland ; and we find very good Reafon

for
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for the faid Doubt. For the Englifh Statute
of the 6th of Richard the Second, ¢. 6. con-
tained but a fmall Addition to the Statute
of Wefminfler the 2d. ¢, 34, and we ‘fee,
that even this Addition itfelf was judged
not to be of Force in Irelond, till enaéted
here. For the faid 7ri/h Statute of the the 8th
of Edward the Fourth, .. 1. makes the
faid Statute of the 6th of Richard the Se-
cond, ¢. 6. of Force in IFreland only from
the 6th of March, then laft paft,

It is urged, fecondly, that though perhaps
fuch A&s of Parliament in England, which
- do not name Jrelend, {hall not be conftrued
to bind Ireland ; yet all fuch Engli/h Statutes
‘as mention Ireland, either by the general
Words of all his Majefty’s Dominions, or by
particularly naming of frefand, are and fhall
be of Force in this Kingdom.

This being a Doérine firft broached
dire@tly (as I conceive) by William Hujlzy,
Lord Chief Jufticerof the King’s Bench in
England, in the firt Year of Henry the Se-
venth, and of late revived by the Lord
Chief Juftice Gaok, and ftrongly urged, and
much ‘relied wpon in thefe larter Days; I
fhall take the Liberty of enlarging thereon,
though Fverture thereby to fwell this Pam-
phletd't'o a’ Size greater than | defire or de-
figned. '

bFi;ﬁ therefore, as to fuch Engli/b Statutes
as'feém to comprehend Fre/end, and to bind

N it,
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it, under the general Words of «// bis Ma-
jefty’s Dominions or Subjetls, whatever has
been the Opinion of private and particular
Lawyers in this Point,1 am f{ure the Opinions
of the Kings of England and their Privy-
Council have been otherwife. It is well
known fince Poyning’s A& in Ireland, the
10th of Henry the Seventh, no Aét can pafs
in our Parliament here, till it be firft af-
fented to by the King and Privy-Council
of England, and tran{mitted hither under
- the broad Seal of England: Now the King
and his Privy-Council there have been fo far
from furmifing, that an A& of Parliament
of England, mentioning only in general a//
the King’s Dominions or Subjeéts, {hould bind
Ireland, that they have clearly fhewn the
contrary, by frequently tran{mitting to Ire-
lond, to be pafled into Laws here, Englifb
Statutes, wherein the general Words of &/
the King's Dominions or Subjects were con-=
tained ; which would have been to no pur«
pofe, but merely Aétum Agere, had Ireland
been bound éefore by thofe Enghfh Sta-
tutes.

Of this I'thall give the following Examples,
amongf{t many others.

The A& of Parliament in England againft
Appeals to Rome, 24 Henry the Eighth, c.
12. by exprefs Words extends to all his
Majefty’s Dominions ; yet the fame was
not 1n Force, nor received in Jreland till it

was
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was enacted by Parliament there, the 28th
of Henry the Eighth, .. 6.

In like manner the Statutes made in Eng-
land concerning firff Fruits, 26 Henry the
Eighth, ¢. 3. and the A& of Faculizes*,
25 Heury the Eighth, ¢. 21, though each
of them, by exprefs Words, comprize all
bis Majefly's Subjeéts and Dominions, were not
‘received as Laws in Ireland, ’till the former
was enalted there, 28 Henry the Eighth, e.
4. and the latter, 28 Henry the Eighth, c.
19. and fo the Statute, refloring to the
Crown all Jurifdi&ion ecclefiaftical made in
England, Anno 1 Elizabeth, ¢. 1. and therein
giving Power to ere& an ecclefiaftical High-
Commiffion-Court in England and Ireland, yet
was not of Force in Ireland ’till ena&ed
there, Anno 2 Elizabeth, ¢. 1. And though
the faid Englifb A&, in relation to ere&ting
{fuch an High-Commiffion-Court, was re-
pealed 17 Charles 1. ¢. 11. and the Repeal
confirmed the 13 Charles the Second, ¢. 12.
And the late Bill of Rights, 1 William and
Mary, Sef. 2. ¢. 2. in England, has damned
all fuch Courts. Yet the A& in Ireland, 2
Elizabeth, ¢. 1. remains ftill in Force here;
and fo it was lately declared here by the
Lord High-Chancellor Porter, Lord Chief
Juftice Reynel, Lord Chief-Baron Hely, Mr.
Juftice Cox, Mr. Juftice Fefferyfon, in the

* Title in the Engli/b Statutes is, No Impofition fhall
be paid to the Biftop of Rome.
Cafe
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‘Cafe of Dr. Thomas Hacket, late Bithop of
Down, who was deprived of the faid Bithoprie
by fucha Commiffion, for great Enormities;
the Commiifioners being Dr. Dopping, late
Bithop of Meath; Dr. King, the prefent
Bithop of Londonderry ; and Dr. Wifeman,
late Bithop of Darmore.

And traly I {ee no more Reafon for bind-
ing Ireland by the Englifh Laws under the
general Words of all his Majefty’s Dominions
or Subjells, than there is for binding Scoz-
land by the fame; for Scotlond is as much
his Dominion, and Scotchmer as much his
Subjeéts, as Ireland and Irifbmen. If it be
{aid, that Scstland is an ancient, feparate,
and diftinét Kingdom' from England ; 1 fay,
{fo is Ireland: 'The Difference is, Scotland
continued feparaté from the Kings of Eng-
land, till of late Years; and Ireland conti-
nued fepalate from England but a very little
while in the Perfon of King fobu, before
the Death of his Father, and of his Brother,
Richard the Ficlt, without Iffue. But thers
it is to be confidered, that there was a Pofifi-
bility, or even a Probability, that Ireland
might have continued fiparate from the
Clown of England even to this very Day,
it Richard thc Firft had left behind him a
numcrous Prog C'w

Secondly, as to fuch Enghfl Statutes as
par mu]aly name Jreland, and are therefore
faid to be of force in this Kingdom, though

nevet
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never enalted here; I fhall confider only
the more ancient Precedents that are offered
in confirmation of this Doctrine : For asto
thofe of later Date, it is thefe we complain
of, as bearing hard on the Liberties of this
Country, and the Rights of our Parliaments,
and therefore thefe ought not to be produced
as Arguments againft us. [ prefume, if I
can thew that the ancient Precedents that
are produced do nor conclude again{t us; it
will follow, that the modern Inftances given
ought not to conclude againft us; that is to
fay plainly, thefe ought not to have been
made as they are, as wanting Foundation
both from Authority and Reafon.

The ancient Precedents of Englifh Sta-
tutes particularly naming Ireland, and faid to
be made in England with a Defign of bind-
ing Ireland, are chiefly thefe three :

1. Statutum Hibernice, 14 Henry the

Third.

2. Ordiatio pro Statu Hiberniee, 17 Ed-

ward the Firft.

3- And the A&, that all Staple Commo-
dities paffing out of England or Ireland,
thall be carried to Caliis, as long as the
Staple is at Callis, 2 Henry the Sixth, .
4. on which Huffey delivered his Opi-

nion, as we fhall {fee more fully here-
after.
Thefe Statutes, efpecially the two firft,
being made for Ireland, as their Titles im-
el I port,
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port, have given occafion to think, that the
Parliament of England have a Right to make
Laws for Ireland, without the Confent of
their chofen Reprefentatives. But if we en=
quire farther into this Matter, we thall find

this Conclufion not fairly deduced. |
Firlt, the Statutwum Hibernie, 14 Henry
the Third, as it is to be found in the Col~
leGion of Engli/b Statutes, is plainly thus :
The Judges in Ireland conceiving a Doubt
concerning Inheritanees devolved to Sifters
or Coheirs, viz. whether the younger Sif-
ters ought to hold of the elder Sifter, and
do Homage to her for their Portionss or of
the chief Lord, and do Homage unto him 3
therefore Girald Fitz-Maurice, the then
Lord Juftice of Ireland, difpatched four
Knights to the King in England, to bring a
Certificate from thenee of the Praltice there
afed, and what was the common Law of
England in that Cafe. Whereupon Henry
the Third, in this his Certificate or Refcript,
which is called Stafutwm Hibernmie, merely
informs the Juftice what the Law and Cuf-
tom was in England, wviz. that the Sifters
ought to hold of the chief Lord, and not
of the eldeft Sifter. And the Clofe of it
commands, that tbe aforefaid Cuftoms that be
ufed within our Realm of England i this Cafe,
be proclaimed throughout our Dominion of lre~
land, and be there obferved. Tefle me pfo apud
Weftminoft. g Feb. An. Reg. 14.
, From
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From whence it is manifeft, that this
Statutum Hiberni® was no more than a
Certificate of what the Common Law of
England was in that Cafe, which Ireland, by
the original Compact, was to be govérned
by. And fhews no more, that therefore the
Parliament of England may bind Ireland,
than it would have proved, that the Com-
monwealth of Rome was fubject to Grezece,
if, after Rome had received the Law of the
twelve Tables, they had fent to Greece to
know what the Law was in fome {pecial
Cafe.
 The Statute called Ordinatio pro Statu
Hirbernie, made at Nottingham, the 17th of
Edward the Firft, and to be found in Pu/-
fon’s Colle@ions page 76. Edit. Lond. 1670,
was certainly never received, or of Force in
drefand. 'This is manifett from the very
firft Article of that Ordinance, which pro-
hibits the Sfuftice of Ireland, or others the
King's Officers there, to purchafe Land in that
Kingdom, or within thetr refpective Balliwicks,
without the King's Licence, on Pain of For<
Sfeitures.  But that this has ever been other-
wife, and that the Lords Juftices, and other
Officers liere have purchafed Lands in Zre-
land at therr own Will and Pleafure, needs
no Proof to thofe who have the leaff Know-
ledge of this Country. Nor does if appefr
by any Inquifition, Office, or other Record,

F 2 | that
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that any onc ever forfeited on that Ac-
count. _
Moreover this Ordinatio pro Statu Hibernie
is really in itfelf no A of Paliament, but
merely an Ordinance of the King and his
Privy-Council in England ; which appears
as well from the Preamble to the faid Ordi-
nance, as from this Obfervation likewife,
that King Edward the Firft held no Parlia-
ment in the i7th Year of his Reign: Or
if this were a Parliament, this Orainatio pro
Statu Hibernie, is the only A¢t thereof that
is extant: But it is very improbab e that
only this fingle Ordinance.thould appear, if
any {uch Parliament were called together. |
Thirdly, as to the Staple A&, 2 Henry the
Sixth, ¢. 4. which, exprellly names Ireland,
and Hujffey’s Opinion thereon. The Cafe, as
we find 1t in the Year-Books of Mich. 2.
Richard the Third, fol. 11. and Mich.
1 Henry the Seventh, fol. 3. is in {hort thus:
The Merchants” of Waterford having thip-
ped off fome Wool, and configned it to
Sluice in Flanders, the Ship, by Strefs of
Weather, put into Callis, where Sir Thomas
Thwaits, Trealurer of Callis, feized the faid
Wool as forfeited, half to himfelf, and half
to the King, by the faid Statute ; hereupon
a Suit was commenced between the faid
Meschants and the faid Treafurer, which
was brought before all the Judges of England
into the Exchequer-Chamber: The Mer-
chants



chants pleaded the King’s Licence to the
Citizens of Waterford and their Succeflors,
for carrying Wool where they pleafed ; and
the Queftions before the Judges were two,
viz. Whether this Staple AF binds Ireland ;
and fecondly, Whether the King could grant
bis Licence contrary to the Statute, and efpe-
ctally where the Statute gives Half the For-
Sfeiture to the Difcoverer 2

The firft Point only relatesto our prefent
Purpofe ; and herein we find'in the afore-
faid Year-Book of 2 Richard the Third, fol.
12, to report it thus : Ef¢: (in the Exche-
quer-Chamber) guoad Primam Qucfioncin di-
cebant quod Terr. Hibern. inter Je babent
Parliament. & omnimods Cur. prout in Angl.
& per idem Parliamentum faciunt Leges &
Mutant Leges & non Qbligantur per Statuta
i Anglia, quia non hic habent Milites Parlia-
ment? (and is not that an unanfwerable Rea-
fon ?) fed hoc intelligitur de terris & rebus in
terris illis tantum efficiendo ; fed Perfone eorum
Junt Subjeit. Regis & tanquam Subjecli erunt
Obligati ad” aliqguam rem extra. Terram illam
Jaciend. contra Statut, jicut babitantes in Ca-
lefra Gafeoignie, Guicn, &c. dum fueri Sub-
6t 3.5 Obedientes erunt fub Admiral. Angl.
de re facl. fuper altum Mare ; & fimilit. Brev.
de “Errore de Fudicio reddit. in Hibern. in
Banco Reg. bic in Angl.
¢ 1 have wverbatim tranfcribed this Paffage
“out of the aforefaid Year-Book, that I might
. 3 bc
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be fure to omit nothing that may give the
Objection its full Weight ; and all that I
can anfwer_to it 1s this:

1. That when the aforefaid Cafe came a

fecond Time under the Confideration of the
Judges in the Exchequer-Chambertin Aich,
1 Henry the Seventh, fol. 3. we find it re-
ported thus: Hu/ffey, the Chief Juftice, faid,
That the Statutes made in England fball bind
thofe of lreland, which was not much gain-
JSaid by the other Fudges, notwithffanding that
Jome of them were of a contrary Opinion the
laft Term in bis Abfence. " How the Prefence
and Opinion of the Chief Juftice came to
influence them now, I leave the Reader to
judge.
2, That Brook, in abridging. this Cafe
of the firft of Henry the Seventh, fol. 3. Tit,
Parliament, Sec, go. adds, Tamen Nota,
That Treland 75 ¢ Kingdom éy' 1tfelf, and hath
Parliaments of its gwn ; intimating thereby,
that therefore Hu/ley’s Opinion herein was
unreafonable. ‘ '

3. That it is manifeft, if Hu/fey mean by
his Words, that o/ A&s of Parliament in
England {hall bind Ireland, it is direcily con-
trary to the Judge’s Opinion in the fecond
of Richard the Third, before recited : For
within the Land of Jreland they are all po-
fitive, that the Authority of the Parliament
of England will not affe@& us. They feem
at the utmoft reach to extend the Jurifdic-

' tion
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~ tion of the Eng/i/b Parliament over the Sub-
jedts of Ireland, only in relation to their Ac-
tions beyond Seas, out of the Realm of
Ireland, as they are the King of England’s
Subjects ; but even this will appear unrea-
fonable, when we confider, that by the fame
Argumentation Scotland itfelf may be bound
by Englifb Laws in relation to their foreign
Trade, as they are the King of England’s
Subje@s. The Queftion is, whether Eng-
Jand and Ireland be two diftinét Kingdoms ?
And whether they have each their refpec-
tive Parliaments ; neither of which will be
denied by any Man: And if fo, there can
be no Subordination on either Side, each is
complete in its own Jurifdiction, and ought
not to interfere with theother in any Thing.
If being the King of England’s Subjects be
a Reafon why we ought to fubmit to Laws
(in relation to our Trade abroad, in Places
where the Parliament of England has no
Jurifdi&ion) which have not received our
Affent ; the People of England will confi-
der whether they alfo are not the King's
Subjeéts, and may therefore by this Way of
reafoning, be bound by Laws which the
King may affign them without their Affent,
in relation to their A&ions abroad, or foreign
Trade : Orwhether they had not been Sub-
jects to the King of France, had our Kings
continued their Poffeflion of that Country,
and there kept the Seat of the Monarchy ;

F 4 and
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and then, had France been ftronger than
England, it might {eem that the Subjects
of thefe Kingdoms might have been bound
by Laws made at Paris, without their own
Confent.  But let this Doctrine never be
mentioned amongft the Free-born Subjetts
of thefe Nations.

Thus I have done with the three princi-
pal Inftances that are ufually brought againft
us, on the Strefs that is laid on Engli/h A&s
of Parliament, particularly naming Ireland.

There have been other Statutes or Ordi-
nances made in Exzgland for Ireland, which
may reafonably be of Force here, becaufe
they were made and affented to by our own
Reprefentatives. Thus we find in theWhite
Book of the Exchequer in Dublin, in the gth -
Year of Edward the Firft, a Writ fent to his
Chancellor of Ireland, wherein he mentions
Quadam Statuta per nos de Affenfu Prelatorum
Comzitum Baronum & Communitates Regni noftre
Hibernice, nuper-apud Lincoln & quedam alia
Statuta poftmodum apud Eborum faéta. Thefe
we may fuppofe were either Statutes made
at the Requeft of the States of Ireland, to
cxplain_to them the Common Law of Eng-
land ; or if they were introductive of new
Laws, yet they might well be of force in
Ireland, being enacted by the Affent of our
own . Reprefentatives, the Lords Spiritual
and, Temporal, and Commons of Ireland;
as the Words afore-mentioned do fhew :

And
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“And indeed, thefe are Inftances fo far-from
making againft our Claim, that I think ne-
thing can be more plainly for us; for-it
manifeftly thews, that the King and Parlia-
ment of England would not ena& Laws to
bind Ireland, without the Concurrence of the
Reprefentatives of this Kingdom.
Yormerly, when Irclond was but thinly
peopled, and the Eng/ih Laws not fully
current in all Parts ot the Kingdom, it is
probable, that then they could" not fre-
quently aflemble with Conveniency or Safety
to make Laws in their own Parliament at
home ; and therefore, during the Heats of
Rebellions, or Confufion of the Times, they
were forced to enact Laws in England. But
then this was alwaysby their proper Repre-
fentatives : For we find, that in the Reign of
Edward the Third, and by what foregoes,
1t is plain it was fo in Edward the Firit’s
Time, Knights of the Shire, Citizens and
Burgefies were clected in the Shires, Cities,
and Boroughs of: fre/and, to ferve in Parlia-
ment in Exgland ; and have fo ferved ac-
- cordingly. «For amongft the Records of the
Tower jofy London, Rot. Clauf. s0. Edward
the Thied, Parl. 2. Memb. 23. we find a
Writ'from the King at #7effminfler, directed
to James Butler, Lord Juftice of Ireland, and
to, R. Archbithop of Dublin, his Chancellor,
tequiring them to ifflue Writs under the
great Seal of Ireland, to the feveral COL&n_.t@es,
o ities,
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Cities and Bdroughs, for fatisfying the Ex-
pences of the Men of that Land, who loff
came over to ferve in Parliament in England.
And in apother Roll, the soth of Edward
- the Third, Membr. 19. on Complaint to
the King by ‘fobn Draper, who was chofen
Burgefs of Cork by Writ, and ferved in the
Parliament of England, and yet was denied
his Expences by fome of the Citizens, care
was taken to reimburfe him.

If from thefe laft mentioned Records, it
be concluded that the Parliament of England
may bind Ireland ; it muft alfo be allowed,
that the People of Ireland ought to have
their Reprefentatives in the Parliament of
England. And this I believe we fhould be
willing enough to.embrace; but this is an
Happinefs we can hardly hope for,

This fending of Reprefentatives out of
Ireland to the Parliament in England, on
fome Cccafions, was found in procefs of
Time to be very troublefome and inconve-
nient ; and this we may prefume was the
Reafon that, afterwards, when Times were
more fettled, we fell again into our old
Track, and regular Courfe of Parliaments
in our own Country; and hereupon the
Laws afore-noted, page 64, were enalled,
eftablithing that #o Law made in the Parlia-
ment of England fhould be of Force in Ireland,
1:'// it was allowed and publifbed in Parliament
bere.

T have
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I have faid before, page 85, that I would
only confider the more antient Precedents that
are offered to prove, that A&s of England
particularly naming Ireland, thould bind us
in this Kingdom; and indeed it were fuffi= -
cient to ftop here, for the Reafon above
alledged. However, I fhall venture to come
down lower, and to enquire into the modern
Precedents of Engli/h A&s of Parliament
alledged againft us: Bat ftill with this Ob-
fervation, that it is thefe we complain againft
as Innovations, and therefore they ought not
to be brought in Argument againft us.

I do therefore again affert, that before the

Year 1641, there was no Statue made in
England introdu&ory of a #new Law that in-
terfered with the Right which the People
of Ireland have to make Laws for them-
felves, except only.thofe which we have
before-mentioned, and which we have dif-
cuffed at large, and {ubmit to the Readers
Judgment.
- But in the Year 1641, and afterwards
in Cromwel’s Time, and fince that, in King
Charles the Second’s Time ; and again very
lately, in King ##illian’s Reign, fome Laws
have been made in Eng/and to be of Force
in IréJard. But how this came to pafs we
{hall now enquire.

In the the 17th Year of King Clarles the
Firft, which was in the Year 1642, there
were three or four As of Parliament made
b in



26 THE CASE OF

in England for encouraging Adventurers to
raife Money for the fpeedy Suppreflion of
the horrid Rebellion which broke out in
Treland, the 23d of Offober, 1641‘. The
Titles of thele A&ts we have in ‘Pulton's
Collettions of Statutes : But with this ‘Re-
mark, that they are made of no Force by the
Aits of Settlement and Explanation, pafled in
King Charles the Second’s Time in the
Kingdom of Ireland. So that in thefe we
are {o far from finding Precedents for Exng-
fand’s Parliament bmdmcr Ireland, that thev
plainly thew, that the Pailldm*”l’t of Ireland
may repeal an A& paffed in England, in re-
lation to the Affairs-of Ire!zznd For 1t 1s
very well known, that Perfons who were to
have Intercfts and Titles in Tre/and by virtue
of thole A&s pafled in Englond, are cut off
by the Afs of" Settlement and Explanatzm
And indeed ‘there is all the Reafon in the
World that ‘it “thould be fo, and that Aés
made in a Kingdom by the legal Reprefen-
tatives of the People, thould take place of
thofe made in another Kingdom. But how-
ever, it will be faid, that by thofe A&s it
is manifeft that England did prefume they
had fuch a Right to pafs Acs binding Jfre-
landy or elfe they had never doneit. To
which I anfwer, that, confidering the Con-
dition Ireland was in at that Time, vz,
under an horrid inteftine Rebellion, ﬂaming
in every Corner of the Kingdom ; it was im«

Pofﬁbla
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poffible to have a Parliament of our own ;
yet it was ablolutely neceffary that fome-
thing fhould be done towards fupprefling
the Violences then raging amongft uss And
the only Means could then be pracifed was
for the Parliament of England to interpofe,
and do {fomething for our Relief and Safety;
thefe were the beft Affurances could be had
at that Juncture. But when the Storm was
over, and the Kingdom quieted; we fee new
Meafures were taken in a legal Parliament
of our own.

As to what was done for Jre/and in the
Parliament of England in Cromwel’s Time,
befides the Confulion and Irregularity of all
Proceedings in thofe Days, which] hinders
any of them to be brought into Precedent
in thefe Times. “We fhall find alio, that
then there were Reprefentatives fent out of
this Kingdom, who fat in the Parliament
of England, which then was on/y the Houfe
of Commons. - We cannot therefore argue
from hence, that England may bind us ; for
we {ee they allowed us Reprefentatives,
without which, they rightly concluded, they
could not.make Laws obligatory to us.

I comenow to King’s Charles the Second’s
Time; and in it we thall find the following
Enghfh Statute made, in which the Kingdom
of Ireland is concerned.

__The firtt 1s an A% againf? importing Cattle
Jrom Ireland or other Parts beyond Seas. 1t
- was
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~ was only temporary by 18 Charles the Se-
cond, ¢. 2. but made perpetual zo Charles
the Second, ¢.7.and 32 Charles the Second;
c. 2. This A&, however prejudicial to the
Trade that was then carried on between
Ireland and England, does not properly bind
us; more than it does any other Country in
the World. When any Thing is imported
and landed in England, it becomes imme-
diately fubje& to the Laws thereof ; fo that
herein we cannot be faid propeily to be
bound.

Secondly, the A&s againft planting To-
bacco in England and Ireland, 12 Cbharles
the Second, ¢.34. and 15 Charles the Se=
cond, ¢. 7. and 22 and 23 Charles the Se-
cond, ¢. 26, &c. do pofitively bind Ireland:
But there has never been an Occafion of
executing it here; for I have not heard
that a Rood of Tobacco was ever planted in
this Kingdom. But however, that takes
not off the Obligation of the Law : It is only
want of our Confent that I urge againft that,
1 fee no more Reafon for fending a Force to
rample down an Acreof Tobacco in Ireland,
by thefe Statutes, than there would be for
cutting down the Woods of Shelela; where
there an A& made in England againft our
planting or having Timber.

Thirdly, the A& for encouraging Shipping
and Navigation, by exprefs Name, mentions
and binds Ireland ; and by the laft Claufe l':n

the
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the A&, obliges all Ships belonging thereto,
amporting any Goods from our foreign Plan<
tations, to touch firft at England.

Fourthly, the Ads prohibiting the "Ex-
portation of Wool from Ireland to'any Coun-
try except to England,; do likewife Srongly
bind us ; and by the 12 Charles the Second,
€. 32. 1t was made highly penal on us; and
by the 14th of Charles the Second, ¢. 18. it
is made Felony.

‘To thefe three laft A@s I muft confefs I
have nothing to urge to take off their
Efficacy ; name us they do moft certainly,
and bind us o, as we do not tranfgrefs them,
But how rightfully they do this is the Mat-
ter in queftion. ThisI am fure of, that be-
fore thefe A&s in King Charles the Second’s
Time, (the eldeft of which is not over
thirty-feven Years). zhere is not one pofitive
Jull Precedent to be met with in all the Sta-
tute Book of an Englith Aft binding the King~
dom of Ireland. And on this Account we
may venture to-aflert, that thefe are at leaft
dnnovations on us, as not being warranted by
any former Precedents.

And fhall"Proceedings only of thirty-feven
Years flanding, be urged againt a Nation to
deprive them of the Rights and Liberties,
which they enjoyed for five hundred Years
before, and which were invaded without
and againft their Confent, and from that
Day to this have been conftantly complain?%
u 0
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Let any Englifh Heart that ftands fo juflly
in Vindication of his own Rights and Li-
berties anfwer this Queftion, and I have
done. |

I am now arrived at our prefent.Days;
under the happy Government of his Majefty
King William the Third; and I am forry to
refle&, that fince the late Revolution in
thefe Kingdoms, when the Subjeéts of Eng-
Jand have more ftrenuouily thanever afferted
their own Rights, and the Liberty of Par-
liaments, it has pleafed them to bear harder
on their poor Neighbours than has ever
yet been done in many.Ages foregoing. I
am fure what was then done by that wife
and juft Body of Senators was perfectly out
of good Will and Kindnefs to wus, under
thote Miferies whichwour afflicted Country
of Ireland then Auffered. But I fear fome
Men have fince that, made ufe of what was
then done, to other Purpofes than at firlk
intended. lL.et us now fee what that was,
and confider the Circumitances under which
1t was done.

In the Year 1689, when moft of the
Proteftant Nobility, Gentry, and Clergy of
Ireland were driven out of that Kingdom
by the Infolencies and Barbarities of the Zr/b
Papifls, who were then in Arms throughout
the Kingdom, and in all Places of Authoriy
under King Fames, newly returned to them

out of France ; the only Refuge we had to
fly
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fly to was in England, where Multitudes con-
tinued for many Months, deflitute of all
Manner of Relief, but fuch as the Charity
of England afforded, which indecd was very
munificent, and never to be forgotfen,

The Proteftant Clergy of Ire/gnd being
thus banifhed from their Benifices, many of
them accepted fuch fmall ecclefiattical Pro-
motions in England, as the Benevolence of
well-difpofed Perfons prefented them with.
But this being directly contrary to a Statute
in this Kingdom, in the 15th and 18th of
Charles the Second, cap. 10. intituled, 4n 4%
Jor difabling of fpiritual Perfons from bolding
Benefices or other ecclefiaftical Dignities in Eng-
land or Wales, and in Ireland at the fame Time.
The Proteftant Iri/b Clergy thought they
could not be too fecure in avoiding the Pe-
nalty of the laft-mentioned A&, and there-
fore applied themfelves to the Parliament
of England, and obtained an A& in the firft
Year of King William and Queen Mary, c.
29. intituled, dn A7 for the Relicf of the
Proteftant Irifb Clergy. And this was the
firft Attempt that was made for binding
Ireland by an A& in England, fince his Ma-
jefty’s happy Acceflion to theThrone of thefe
Kingdoms.

Afterwards, in the fame Year, and {ame
Seffion, chap. 34. there paflfed an A& in
England, Probibiting all Trade and Commerce
with France, both from England and Ire/a;fd.
G This
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This al{o binds Ireland, but was during the
Heat of the War in that Kingdom, when
it was impoflible to have a regular Parlia~
ment therein, all being in the Hands of the
Irifb Papifts. Neither do we complain of
it, as hindering us from correfponding with
the King’s Enemies, for it 1s the Duty of
all good Subjeéts to abitain from that. But
as Scotland, though the King’s Subjells,
claims an Exemption from all Laws but
what they affent to 1n Parliament; {o we
think this our Right alfo.

When the banithed Laity of Ire/and ob-
ferved the Clergy thus careful to fecure their
Properties, and provide for the worft, as well
as they could in that Juncture, when no
other ‘Means could be taken by a regular
Parliament in freland, they thought it like-
wife advifeable for them to do fomething in
relation to their Concerns. And accordingly
they obtained the 4 Jfor the better Security
and Relief of their Majefty’s Proteflant Subjects
of Ireland, 1+ W. and M. Sef. 2. c. 9.
Wherein King Fames's Iryfb Parliament at
Dublin, and all Aésand Attainders done by
them, are declared void. It 1s likewife
thereby enacted, that: no Proteftant {hall
{uffer any Prejudice in his Eftate or Officex
by reafon of his Abfence out of Ireland fince
December 25, 168¢; and that there thould
be a Remittal of the King’s Quit-Rent froms
the 25th of December, 1688, to the End of

the
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the War. Thus the Laity thought them-
felves fecure, ;

And we cannot wonder; that during the
Heat of a bloody War in this Kingdom,
when it was impofiible to iecure our Eftates
and Properties by a regular Purliament of
our own, we fhould have Recourfe to this
Means, as the only one which then could be
had: We concluded with ourfelves; that
when we had obtained thefe A&s from the
Parliament in Exgland, we had gone a great
Way in fecuring the like Acs to be pafied
in a regular Parliament in Jreland, whenever
1t {hall pleafe God to re-eftablith us in our
own Country : For we well know our own
Conftitution under Poyning’s Law, that no
At could pafs in the Parliament of Ireland
‘till approved of by the King and Privy Council
of England. And we knew likewife, that
all the Lords and others of his Majefty’s
Privy Council in England are Members of
the Lords or Commons Houfe of Parliament
there. And that, by obtaining their Affent
to Alts of Parliament in Favour of the Zri/b
Proteftants, they had in a manner pre-en-
gaged their Affent to the like Bills, when
they fhould hereafter come before them as
Privy Counfellors, in order to be regularly
tranfmitted to the Parliament of Irelund,
there to be pafled into Laws of that King-
dom. But inftead of all this,, to meet with

another Conftrucion of what was done
G . 2 herein,
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herein, and to have it pleaded againft us as
a Precedent of our Submiffion, and abfolute
Acquiefcence in the Jurifdi&ion of the Par-
liaments of - England over this Kingdom, s
what we complain of as an Invafion (we
humbly conceive) of that Legiflative Right
which our Parliament of Ireland, claims
within this Kingdom.

The next A& paffed in the Parliament of
England, binding Ireland, is that® for abro-
gating the Oath of Supremacy n Ireland, and
appointing otber Oaths, 3 and 4 William and
Mary,c. 2. To this the Parliament convened
at Dublin, Anno 1692, under Lord Sydney, and
that likewife, Anno 1695, under Lord Capel,
paid an intire Obedience. And by this (it
is alledged) we have grven up our Right, if
any we had, and have for everacknowledged
our Subordination tothe Parliament of England.
But let us a little confider the Force of this
Argument.

I readily grant, that this and the other
fore-mentioned A&s in England fince the
Revolution, when they were made, were
looked upon highly in our Favour, and for
our Beneft; and to them as fuch, we have
conformed ourfelves. But then, in all Juf-
tice and Equity, our Submiflion herein is to
be deemed purely voluntary, and not at all
proceeding from the Right we concludethere-
by in the Legiflators. If a Man, who has
no Furifdiction over me, command me to do
a thing that is pleafing to me, and 1 do it;

>
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it will not thence follow, that thereby he’
obtains an Autbority over me, and that ever
hereafter I muft obey him of Duzy. If I
woluntarily give my Money to a Man when 1
pleafe, and think it convenient for me; this
does not authorife him at any Time to com-
mand my Money from me when Abe pleafes.
If it be faid, this allows Subjects to obey,
only whilft it is convenient for them ; I pray
it may be confidered, whether any Men obey
longer, unlefs they be forced to it; and whe-
ther they will not free themiclves from this
Force as foon as they can. 1l is impofiible
to hinder Men from defiring to free themfelves
from Uneafinefs, it is a Principal of Nature,
and cannot be eradicated. If {ubmitting to
an Inconvenience, be a/¢/s Evil than endea-
vouring to throw it off, Men will {ubmit.
But if the Inconvenience grow upon them,
and be greater than the Hazard of getting
rid of it, Men will offer at putting it by,
let the Statefman or Divine fay what they
can.

But I fhall yet go a little further, and ven-
ture to affert, that the Right of being
fubje@ only to fuch Laws to which Men give
their own Confent, is {o inherent to all Man-
kind, and founded on fuch immutable Laws
of Nature and Reafon, that it is not to be
aliened, or given up, by any Body of Men
whatfoever : For the End of all Government
and Laws, being the public Good of the
—— G 3 Com-



36 THE CASE OF

Commonwealth in the Peace, Tranquillity
and tafe of every Member therein ; what=
{foever Altis contrary to this End, is in ‘it
{zIf void, and of no effe&t: And therefore
for a Company of Men to fay, Let us unite
ourjelves into a Society, and let us be abjfolutely
governed by fuch Laws, as fuch a Legiflator,
witbout ever confulting us, Shall devife for us :
it is always to be underftood, pravided we find
them for our Benefit : For to fay, we will be
governed by thofe Laws, whether they be good.
or burtful to us, is abfurd in itfelf : For to
what End do Men join in Society, but to
avold Hurt, and the Inconveniencies of the
State of Nature ?

Moreover, I defire itmay be confidered,
whether the grneral Application of the chief
Part of the Iryh Proteftants, that were at
that Time in London, to the Parliament at
Weftminfter, for obtaining thefe Laws, may
not be taken for their Conjénz, and on that
Account, and no other, thefe Aéts may ac-
quire their binding Force. 1 know very well,

this cannot be looked upon as a regular and

tormal Confent, {uch as might be requifite
at another more favourable Junéture : But
yet it may be taken falis qualis, as far as their
Circomitances at that Time would allow,
until a_more convenient Opportunity might
prelent it{elf.

I am f{ure, if fome fuch Confiderations
as thefc may not plead for us, we are of }?11

18
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“his Majefty’s Subjects the moft unfortunate :
‘The Rights and Liberties of the Parliament
of England have received the greateft Corro-
borations fince his Majefty’s Acceflion to
the Throne ; and {o have the Righ¢s of Seor-
land ; but the Rights of the People of Jre-
land, on the other Hand, have received the
greateft Weakning under his Reign, by our
Submiflion (as it is alledged) to thefe Laws
that have been made for us.

This certainly was not the Defign of his
Majefty’s glorious Expedition into thefe
Kingdoms; that, we are told by himfelf
(whom we cannot poffibly miftruft) was to
affert the Rights and Liberties of thefe Na-
tions ; and we do humbly prefume that his
Majefty will be gracioufly pleafed to permit
us to enjoy the Benefits thereof.

And thue I have done with the fourzh Ar-
ticle propofed. . As to the Fifth, viz. The
Opinions of the learnedin the Laws relating to
this Matter 5 it is in a great Meafure dif-
patched by what I have offered on the fourth
Head ; I (hall therefore be the more brief
thereon. ~ And I think indeed the only Per-
{on of note that remains to be confidered by
us, is the Lord Chief Juftice Cook, a Name
of great Veneration with the Gentlemen of
the Long Robe, and therefore to be treated
with all Refpect and Deference.

In his Seventh Report in €alvin's Cafe,
he is proving, that Ireland i1s a Dominion

| G 4 {eparate
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{eparate and divided from England; for this
he quotes many Authorities * out of the
Year-Booksand Reports; andamongftothers,
he has that which I have before-mentioned,
page 91.2. R. 3. f. 12. which he tranfcribes
in this manner, Hibernia habet Parliamentum,
& jfaciunt Leges & noftra Statuta non ligant
€os, guia non mittunt Milites ad Parliamentum ;
and then adds, in a Parenthefis, (which is to
be underflood, unlefs they be [pecially named)
fed Perfone eorum funt fubjeéti Regis ficut in-
babitantes in Calefia, Gafeonta, & Guyan.
The firft Thing I fhall obferve hereon, is
the very unfaithful and broken Citation of this
Paffage, as will manifeftly appear by com-
paring it with the true Tranfcript I have
given thereof before, page g1. Were this
all, it were in fome Meafure pardonable. But
what cannot be excufed, is the unwarranta-
ble Pofition in his Parenthefis, without the
leaft Colour or Ground for it in his Text.
Herein he concludes down right magifteri~
ally, So 7z muft be, this is my definitive Sen-
tence 3 as if his plain Affertion, without any
other Reafom, ought to prevail ; nay, even
point blank againft the irrefragable Reafon
of the Book he quotes. Iconfefs in another -
Place of Calvin’s Cafe, viz. Fol. 17. b. he
gives this Affertion a Colour of Reafon, by

*® .20 H 6. 8. Pilkington’s Cafe, 32. H. 6. 25. 20 Eliz.
Dyer. 360, Plowd, Com. 360. -

faying,



IRELAND, & 89

faying, That though Ireland be a4 diftiné? Do~ -
minion from England, yet the Title thereof be<
ing by Conquett, tbe fame by Judgment of Law
might by exprefs Words be bound by the Parlia-
ments of England. How far Congqueft gives a
Title, we have enquired before : But I would
fain know, what Lord Coo% means by Fudg-
ment of Law : Whether he means the Law
of Nature and Reafon, or of Nations ; or the
Civil Laws of our Commonwealths ; in none
of which Senfes, I conceive, will he, or
any Man, be ever able to make out his
Pofition.

Is the Reafon of England’s Parliament not
binding Ireland, becaufe we do not fend thither
Reprefentatives ? And is the Efficacy of this
Reafon taken off, by our being named in an
Englyh Alt? Why'fhould fending Reprefen-
tatives to Parliament, bind thofe that f{end
them ? Merely becaufe thereby the Confent
of thofe that are bound, is obtained, as far as
thofe fort of Meetings can poflibly permit ;
which is the very Foundation of the obliga-
tion of all Laws. And is Ireland’s being named
in an Englifh A& of Parliament, the leaft
Step towards obtaining the Confent of the
People of Ireland 2 1f it be not, then cer-
tainly my Lord Cook’s Parenthefis isto no
purpofe. © And it is a Wonder to me, that
{o many Men have run upon this vain Ima-

ination, merely from the Affertion of this

udge: For I challenge any Man to fhew
me, that any one efore him, or any one _ﬁrlz)ce,
ut
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but from bim, has vended this Doffrine s
And if the bare Affertion of a Judge, fhall
bind a whole Nution, and diflolve the Rights
and Liberties thereof, we fhall make their
‘Tongues very powerful, and conftitute them
greater Lawgivers than the greateft Semates.
1 do not fce why my denying i, fhould not
be as authentic as hisaffirming ite Itis true,
he was a great Lawyer and a powerful Judge;
but had no more Autharity to make a Law,
than I or any Man elfe. But fome will fay,
he was a learned Judge, and may be {uppofed
to have Reafor for his Pofition. Why then
does he not give it us? And then what he
afferts would prevail,not from the Authority
of the Perfon, but from the Force of the Rea-
5.  The moft learned in the Laws have no
more Power to make or alter a Conftitution,
than any other "Man; and their Decifions
{hall no farther prevail, than fupported by
Reafon and Equity. I conceive my Lord
Chief Juftice Cook applied himfelf fo wholly
to the Study of the Common Laws of Eng-
Jand, that he did not enquire far into the
Laws of Nature and Natiwonss if he had,
certainly he could never have been guilty
of fuch an erroneous Slip; he would have
feen demonfirably, that Confent ounly gives
humane Laws their Force, and that there-
fore the Reafon in the Cafe he quotes is un-
anfwerable, Quia non mittunt Milites ad Par-
Liamentum. Moreover, the Affertion of Cook
in this Pointis directly contrary to the whole

Tenor
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Tenor of the Cafe which he cites: For the
very Al of Parliament on which the De-
bate of the Judges did arife, and which
they deemed not to be of Force in Ireland,
particularly names Ireland. So that here
again Lord Cosk’s Error appears moft plainly,
For thisI refer to the Report, as I have ex-
actly delivered it before, page 9o, 9r. by
which it appears clearly to be the unani-
mous Opinion of all the Judges then in the
Exchequer Chamber : That within the Land
¢f Ireland, the Parliaments of England have
no Jurifdiction, whatever they may have
over the Subjets of Ireland on'the open Seas :
And the Reafon is given, Quiz Hibernia -non
mittit Milites ad Parliamentum in An /id.
This Affertion likewife is inconfiftent with
himfelf in other Parts of his Works. He tells
us in his 4th Inft. page 349.  Thar i is
plain that not only King John (as all Men allow )
but Henry the Second alfo, the Father of King
John, did ordainand command, at the iuflance of
the Irifh, that fuch Laws as bad been in Eng-
land fhould be obferved, and of Force in Ireland,
Hereby Ireland being of itfelf a difiinét Do-
minion, and no Part of the Kingdom of England,
was to bave Parliaments bolden there as n
England. - And in page 12. he tells us, thas
Henty the Second fint a Modus into Treland,
direting them bow to hold their Parliaments,
But to what End was all this, if Treland
neverthelefs were {ubje& to the Parliament
of England 2 The King and Parliamcn;f c;f
! ! theic
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thefe Kingdoms are the fupreme Legiflators
" if Ireland be fubje& to two, (its own, and
that of England) it has two Supremes ;5 it 1s
not impoffible, but they may enact different
or contrary San&ions ; which of thefe fhall
the Peopleobey ? He tells us in Calvin’s Cafe,
Fol. 17. b. That if a King bath (a Chriftian
Kingdon by Conqueft, as Henry. tbe Second
bad Ireland, after King John bad given fo
them, heing under bis Obedience and Subjec=
tion ;3 the Laws of England for the Govern-
ment of that Country: No fucceeding King
could alter the fame without Parlament.
Which, by the way, feems directly contra=-
dictory to what he fays concerning Ireland,
fix Lines below this laft cited Paflage. So
that we may obferve my Lord Coeok enor-
moufly ftumbling at every Turn in this
Point.

Thus I have done with this reverend
Judge ; and in him, with the only pofitive
Opinion againft us. 1 thall now confider what
our Law Books offer in our Favour on this
Point,

To this purpofe we meet a Cafe fully op=-
pofite, reported in the Year-Book of the
2oth of Henry the Sixth, Fol. 8. between
one §obn Pilkington, and one 4.

Pilkington brought a Scire Facias againit
A to thew Caufe, why Letters Patents,
whereby the King had granted an Office in
Ireland to the faid 4. fhould not be repealed,
since the faid Pilkington had the fame Oflice

granted
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granted to him by former Lett ers Patents of
the fame King, to be occupied by himfelf
or his Deputy. Whereupon 4. pleaded,
that the Land of Ire/and, Time out of Me-=
mory, hath been a Land feparated and. di-
ftin& from the Land of England, and ruled
and govered by the Cuftoms of the fame
Land of Ireland. That the Lords of the
fame Land, which are of the King’s Coun-
cil, have ufed from time to time, in the
Abfence of the King, to ele® a Fuflice,
who hath Power to pardon and punith all
Felons, &¢. and to call a Parliament, and
by the Advice of the Lords and Common-
alty to make Statutes. He alledged fur-
ther, that a Parliament was affembled, and
that it was ordained by the faid Parlia-
ment*, that every'Man who had an Office
within the faid Land, before a certain Day,
fhall occupy the faid Office by himf{elf, other-
wife he fhould forfeit. He fhewed that
Pilkington occupied by a Deputy ; and that
therefore his Office was void, and that the
King had granted the faid Office to him the
faid A4. ereupon Pilkington demurred in
Law; and it' was debated by the Judges,
Yelverton, Fortefcue, Portington, Markbam,
and Afcough, whether the faid Prefcription
in relation to the State and Government of

® . This Statute we may reckon amongft the Number
of thofe that are loft during the long Intervals of our Jri/?
A&s, noted before, page 65. to be about 118 Years.

Ireland,



94 THE CASE OF

Ireland, be good or void in Law. Yelverton:
and Portington held the Prefcription wid:
But Fortefcue, Markban, and Afcough held
the Prefcription good, and that the Letters
Patents made to 4. were good, and ought
not to be repealed. And in this it was
agreed by Fortefcue and Portington, that if a
Tenth or Fifteenth be granted by Parliament
in England, that fhall net bind Ireland, al-
though the King thould fend the fame Sta-
tute into Jre/and under his great Seal ; ex-
cept they in Ire/and will in their Parliament
approve it ; becaufe they bave not any Com-
mandment by Writ to come to the Parliament
of England : And this was net denied by
Markham, Yelverton, or Afcough. _
The Merchants of Waterford s Cafe, which:
I have obferved before, page 68, as reported:
in the Year-Booek of the 2d of Richard the
Third, fol. 11, 12, is notorious in our Be=
half, but needs not be here repeated.
The Cafe of the Priory of Lanthony in
Wales, mentioned by Mr. Pryn againft the
ath Inftit. ch. 76, page 313, is ufually cited
againit us. But I conceive it is fo far from
proving this, that it 15 very much in our
Behalf. The Cafe was briefly thus., The
Prior of Lanthony brought an Aéion in the
Common Pleas of Ireland againft the Prior of
Motlingar, for an Arrear of an Annuity, and
Judgment went againft the Prior of Mollin-
gar; hereon the Prior of Mo/lingar brought
a Writ of Error in the King’s-Bench of Ire-
lmm‘,:
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iond, and the Judgment was affirmed. Then
the Prior of Mollingar appealed to the Parlia=
ment of Ireland, held 5 Henry the Sixth,
before Fames Butler, Earl of Ormond, “and
the Parliament rever{ed both Judgments.
The Prior of Lantbony removed all inte the
King’s-Bench in Englond ; but the King’s-
Bench refufed to intermeddle, as baving no
Power over what paffed in the Paorlioent of
Ireland. Hereupon the Prior of Lanthony
appealed to the Parliament .of  England.
And it does not appear by the Parliament-
Roll * that any Thing was done on this
Appeal ; all that is entered being only the
Petition itfelf at the End of the Roll.” 774
Pryn againft chap. 76, page 313.

Now whether this be a Precedent prova-
ing the Subordination of our Iri/h Parlia-
ment to that of England, 1 leave the Rea-
der to judge. To me it feems the clar
contrary. For, firft, we may obferve the
King’s-Bench in England ab{olutely difclaim-
ing any Cognizance of what hath pafled in
the Parliament of Ireland. And next we
may obferve, that nothing at all was done
therein upon-the Appeal to the Parliament
of England:' Certainly if the Parliament of
England had thought themfelves to have a
Right to enquire into this Matter, they had

® Rot. Parl, An. 8 Henry the Sixth, in uit,

{o
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fo done, one way or the other, and not left -
the Matter undetermined and in fufpence.
It has ever been acknowledged that the
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