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R E P O R T ,  & c »

KING'S BENCH,

S a tu r d a y , 6 th  F e b r u a r y , 1813 .

T h e  K I N G  against H U G H  F I T Z P A T R I C K .

T h i s  was an Information ex officio, filed by the 
A t t o r n e y  G e n e r a l , and  came on to be  tr ied  this 
day a t  the  B a r  of  the  C o u r t  o f  K in g ’s B ench .— Ic 
was as follows :

County o f  the C ity o f D ublin, to w it .— B e  it r e m e m ­
b ered  tha t  the  R ig h t  Honorable  W m . S a u r i n  A tto r ­
n ey  G en e ra l  o f  our  L o rd  the  King ,  who for our  said 
Lord  the  K in g  in this behalf,  prosecutes  in  liis p rope r  
person,  comes into the  cour t  of our  said L ord  the  
K ing ,  before the  K in g  himself,  at  D ublin  in the  C o u n ­
ty of the  C i ty  of D ublin , on the  sixth day of November 
in the same term, and for our  said L ord  the  K in g  gives
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the  court here  to understand and  b e  informed th a t  Hugh  
F itzpatrick , late o f  Cape l-s tree t  in the  Coun ty  of  the  
City of  Dublin ,  P r in te r ,  b e ing  a wicked, malicious, 
and ill disposed person,  and  wickedly and  maliciously 
contriving and  in tend ing  to scandalize, traduce,  a n d  
vilify his G race  the  D u k e  of  R i c h m o n d ,  Lord  
L ieu ten a n t  of  Ireland , and his Majesty’s Minis ters in 
Irelan d , ac t ing  under  the  author ity  o f  the  said Lord 
L ieu tenan t ,  and  to stir up  and exci te  discontent  
amongst  his Majesty’s subjects,  professing the  R om an  
Catholic  Religion in I re land,  on the n in teen th  day of  
J u n e  in the  year  o f  our  Lord  1812 at  C ape l-s t ree t  
aforesaid in the County  of  the City of Dubl in  aforesaid 
in order  to fulfill and br ing to effect his most wicked 
and  malicious in tentions aforesaid, wickedly and  m a­
liciously did publish, and did cause to be published in 
a certain book or pamphle t  enti t led , “ A S ta tem ent  of  
the  Penal  Laws winch aggrieve the  Catholics of  I re land, 
with commentaries,  in two parts,  pa r t  I I ,” a certain 
false, 5>eJitious, and  malicious libel of  and concern ing  
his G race  the said D u k e  of R i c h m o n d ,  Lord L ie u te ­
n an t  of Ireland and his Majesty’s Ministers in I re land,  
ac t ing  under  the  authority o f  the said Lord Lieutenant ,  
of  the tenor  and effect here following, (that is to say), 
“  A t  the Summei Assizes of Kilkenny,  1810, one Barry  
« w a s  convicted of  a capi ta l offence, for which, he  was 
“  afterwards executed .  T h i s  m an’s case was truly tragi-  

cal, he was wholly innocent ,  was a respectable  Catholic 
“  farmer , (meaning a farmer  professing the R om an  

Cathol ic  religion) in the  County  of W ater ford  in good 
<c circumstances,  his innocence  was clearly established 

in the imçrvai between his conviction and execution, 
<< ye t  he was hangçd publicly avowing his innocence!  ! !

T h e r e  were some shocking circumstances  a t tending  
t‘ this case,v^|iich the D u k e  of Richmonds administratif  
S on, (meaning the adm inistration  o i  the said D u k e  of 
S R ichmond Lord L ieu tenan t  ol Ireland, andj\is M ajcs- 
f‘ tifs  Minister's in Ireland, ac t ing  under  the author ity of  
/  the  said Lord L ieu tenan t  may y e t  be invited to explain
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“ to par l iam en t ,” m ea n in g  to insinuate  and causei t  to he 
bel ieved that  because  the  said Barry  was a person p ro ­
fessing the Rom an  Cathol ic  re ligion,  the  said D u k e  of  
R ichm ond ,  Lord L ieu ten an t  o f  I re land ,  with the  a d ­
vice of  his Majesty’s Minis ters  in I re land ,  ac t ing  under  
th e  authority  o f  the  said Ldrd  L i e u t e n a n t , / W  deter­
mined that the said Barry should not obtain his Majes­
ty's Pardon and  had accordingly  suffered the said B a r ­
ry  to be  e x ec u ted  as a  felon, th ough  th e  innocence  of  
said B ar ry  was es tablished to the  knowledge o f  the 
said Lord  L ieu tenan t  and Ministers.  In  con tem pt  of  
our  said Lord  the  K ing ,  and  his laws, to the evil e x a m ­
p le  o f  all others  in like cases offending and agains t 
the  p eace  of our  said L ord  the  K in g  his Crown and 
D ign i ty .

A nd  the  said A t torney  Genera l  for our  said Lord the 
K in g  fur ther  gives the  cour t  here  to unders tand  and be 
informed that  the  said Hugh Fitzpatrick be ing  such 
person  as aforesaid and wickedly and  maliciously c o n ­
triving and  in tend ing  and to scandal ize,  t rad  nee, and  
vilify his G race  the D u k e  of  R ichm ond ,Lord  L ieu tenan t  
of  I re land  and his Majesty’s Minis ters  in I re land  act ing  
u n d e r  the author ity  o f  the  said Lord  L ieu tenan t ,  and to 
stir up  and exc i te  discontents  am ongst  his Majesty's 
subjects professing the  R o m a n  Catholic religion in 
I re land  on the  19th day of  Ju n e ,  in the said year  
o f  our  Lord  1812 at C ap e l -S t re e t  aforesaid, in the 
C oun ty  o f  the  City  o f  D ub l in  aforesaid, in order  to 
fulfil and  br ing  to  effect his most wicked and  mal i­
cious  intent ions last aforesaid, wickedly and mali­
ciously did publish and did cause to be  published  in à 
cer ta in  book or pamphle t ,  ent i t led “ A  S ta tem ent  of  the 
“  P e n a l  Laws which aggrieve the  Catholics  of  I re land, 
u with commentar ies  in two parts ; P a r t  I I  ” a certain 
false, seditious, and  malicious libel of  and  concern ing  
his G race  the  said D u k e  of R i c h m o n d ,  Lord L ie u ­
ten an t  of I re land,  and  his Majesty’s ministers in 
I re land ,  ac t ing  u n d e r  the  authority of the said Lord 
L ieu te n a n t  of the  p u rp o r t  and  effect here  following, 
that is to say,“A t  the  summer  assizes of Kilkenny,  1810,



“  cme Barry  was convicted  of  a capital offence, for 
“  which he was afterwards execu ted .  T h i s  m an’s case 
iC was tru ly  tragical,  he  was wholly innocent ,  was a 
u respectable  catholic (meaning a farmer  professing 
cc the  Rom an  catholic religion) in the  county  of  W a te r -  
c< ford, in good circumstances , his innocence  was clearly 
<c established in the  interval between his conviction and 
“  execut ion ,  y e t  he was hanged  p/ublicly avowing his 
“  innocence  ! T h e r e  were some shocking ci rcumstances 
“  a t tend ing  this case, which the  D u k e  of R ich m o n d ’s 
ct administration (meaning the  administration of the said 
D u k e  of  R ichm ond ,  Lord L ieu tenan t  of I re land,  and 
liis majesty’s ministers in I re land,  ac t ing  under  the a u ­
thority of  the  said Lord  Lieutenant, )  may ye t  be invi- 
<c ted to expla in to p a r l i a m e n t” (meaning to insinuate 
a n d  cause it  to be  believed that  because  the  said Barry 
was a  person professing the  Rom an  catholic r e ­
l igion, the  said D u k e  of  Richmond,  Lord L ieu tenan t  
o f  I re land,  with the  advice o f  his majesty’s ministers 
in I re land,  u n d e r  the authority  o f  the said Lord L ieu ­
tenan t ,  had de termined ,  that  the said Barry should 
n o t  obtain his majesty’s pardon, and had accordingly  
suffered the  said Barry  to be  ex ecu ted  as a  felon, 
though  the  innocence  of  the said Barry  was es ta­
bl ished to the  knowledge of  the said Lord L ieu tenan t  
and  ministers,) in co n tem p t  of  our  said lord the  king 
and  his laws, to the evil exam ple  of all others in like 
cases offending, and agains t the  p eac e  of our  said 
lord the king,  his crown and dignity. W h e re u p o n  the 
said A t to rney  Genera l  for our  said lord the king, who 
in this b eh a l f  prosecuteth,  prays the consideration of 
the  court  here  in the  premises  and  that  due process 
o f  law may be awarded against  him the said H ugh  
F i tzpatr ick  in this behalf  to make him answer to our 
said lord the king,  touching and concern ing  the p re ­
mises aforesaid.

A nd  the said H u g h  Fitzpatrick,  by James  Hughes  
his a t torney,  comes and  defends the wrong and injury 
when and soforth, and says he is not  guilty of  the 
premises  in m anner  and form as the said Wil l iam 
Saurin hath above thereof  informed against him, and 
of  this he puts  himself  upon  the country.
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T h e  Sheriffs o f  the  Ci ty  o f  D ubl in  delivered in  a 
P an e l  of  the  J u ry ,  which was called over.

Jo h n  Lindsay set  by  on the  pa r t  of  the  crown.
A le x a n d e r  J affray—

Mr. O'Connell— My lord, I  b e g  to ask this g e n t l e ­
m an  whether  he has dec lared  any  opinion u p o n  the  
su b jec t  of this tria).

Mr. J  affray  answered  that  he  did not think h e  had  : 
he  was the reupon  sworn.

P e t e r  R o e  —
M r.  Burrow es— I must  ask this gen t lem an the  same 

question ; a l though  I personal ly  know him, and  co n ­
sider  him highly respectable ,  and  to whom I would 
will ingly submit  any case for his decision, as a ju ro r ,  
b u t  in d ischarge of my p resen t  duty ,  1 am not  to know 
any individual 011 the pannel .  I  ask you,  Mr.  Roe, 
have  you  ever  declared any  opinion upon  the  sub jec t  
o f  this trial.

Mr. Roe— I do not know what  the  sub jec t  o f  the 
trial  is, I  thought  I  had been summoned on a special
j ury-

Mr.  Burrow es— I t  is a prosecution for a  l ibel,  a l leged 
to be  conta ined in a Book en t i t led  “  a  S ta tem en t  o f  
the  P ena l  Laws, which aggrieve t h e  Catholics  o f  
Ire land,  with Com m entar ies .”

Mr.  Roe— I have never  seen it, nor  given any  opi­
nion abou t  it.

Mr. R o e  was thereupon  sworn,
Mr. Just ice D a y — These objections  o u g h t  not  to be  

m ad e  to the  J u ro rs  upon  conjecture.
Lord Chief Justice D o w n e s — T h e  par ty  taking 

th em  ought  to be  p repared  with some evidence to 
support  them.

Mr.  Burrowes—  M y  lords, counsel  do not act from 
their  own knowledge;  they follow the  instructions g i ­
ven them ;  and  with respect  to evidence,  I  know no 
b e t te r  witness than the  ju ro r  himself.

W il l iam  Sparrow—
Mr.  Burrowes— M y lords, I am instructed,  that  this 

gent leman has expressed an  opinion upon the subject.
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Mr. Justice  O s b o r n e — P e r h a p s  i t  m a y  save t ime to 
p e rm it  you  to ask the  ques tion ,  as i f  the g en t lem an  
denies  the fact,  you  may not p roceed  further .

M r .  Justice D a l y — T h a t  may p roduce  some incon­
ven ience ,  as a ju r o r  who wished to avoid be ing  sworn, 
had  only  to say, he  had given an  opinion.

Mr. B urrow es— P e r m i t  m e  to ask you, Mr.  Sparrow, 
have  you  ever  exp ressed  any  opinion upon  the subject 
o f  this trial .

M r .  S parrow — I do no t  know what the  subjec t of 
the  trial  is.

Mr. B urrow es— It relates  to a  passage in a book, 
“  E n t i t led  a S ta t em en t  of  t h e  P e n a l  Laws, &c.”

M r.  Sparrow — I have never  declared any  opinion
in respec t  o f  it.

Edw ard  C l ib b o rn — set b y  on the pa r t  o f  the crown* 
R ic h a rd  L i t to n — sworn.
T h o m a s  Rochfor t— sworn.
T h o m a s  P r e n t i c e —

M r.  B urrow es— H ave you ,  Sir, ever  declared any 
opinion r e sp e c t in g  this hook.

Mr.  P ren tice— I never  read the book, nor  ever  had
it  in my hand.

Edward  R ic e — sworn 
J a m e s  C h a m b e rs— sworn
R ic h a rd  D a r l i n g — set by on the par t  of the crown. 
W i l l i am  Colville,  J u n r . — sworn.
Char les  P e n t l a n d — sworn,
J o h n  H andcock  S tan ley— sworn.
Francis  T e m p e s t  Brady— set by  on the  par t  of  the 

crown.
Jo h n  F o x — set by on the par t  of  the  crown.
Bladen  Sw inny— sworn.

"  T h e  J u r y .

A le x a n d e r  Jaffray,
P e t e r  Roe,
W m .  Sparrow,
Edw ard  Rice,
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J a m e s  C h am b ers ,
W i n .  Colvil le ,  J u n r .
R ic h a rd  Litton,
T h o m a s  Rochfor t ,
T h o m a s  P r e n t i c e ,
C h a r le s  P en t lan d ,
J o h n  H an d co ck  Stanley.
B laden  Swinny.

M i .  h cm m is ,  s tated  the  information and  plea.
M r.  A t t o r n e y  G e n e r a l . — M y  lords and gen t lem en 

o f  the  j u ry ,  1 Ins is an  information filed by me,  ex officio 
as A t to rney  G enera l ,  against the  D efendan t ,  H u g h  
F itzpa trick , as the  p r in te r  o f  a  Libel ,  which has been  
s tated to you from the  p lead ing .  I t  is a L ib e l  upon  
his G race  the D uke  o f  R i c h m o n d ,  and  the  g o v e rn m e n t  
o f  Irelan d  ; and  I am sorry to b e  ob l iged  to state,  that  
i t  appears  to me,  and  I am sure, will a p p e a r  to you 
to b e  one  of  the most mischievous and  m al ignant  
Libels,  that  ever  d isgraced  the  I rish Press.

G e n t l e m e n , !  his Libel  is not an ord inary  Libel  : it is 
n o t  a sudden effusion of  faction, and  malignity, sent  
in a hur ry  to a D a i ly  N e w sp a p e r ;  bu t  i t  is a  Libel  
con ta ined  in a  very e labora te  work, p rep a red  with 
e x t r e m e  ar t  and  deliberation.  I t  is conta ined in the  
second p a r t  of  tha t  work, which cam e out  a t  a consider­
ab le  distance; o f  t ime af te r  the first pa r t  of  the  same 
had  been  publ ished. I t  is ent i t led  “  A S ta tem ent  o f  
the  P e n a l  Laws,  which aggr ieve  the  Catholics  o f  
I ie land ,  with Commentar ies .” T h e  n u m b er  o f  g r ie ­
vances , which are a lleged, in this book, to e x i s t , are 
found sufficient to fill two volumes octavo. G en t lem en  
with the  par t iculars  of  this s ta tem ent  o f  a l leged erie* 
vances, I do not  m ean  to t rouble you,  at  “this day. 
I f  there  be any par t  o f  it, which can be  of  advantage 
to the  D e fe n d a n t  in exp la in ing  the publication, 
he  will have liberty to resor t to i t— B u t  I shall call
your a ttention more  par ticularly  to that par t  in which

smrU k Æ "  i f  J? U are 10 dec ide- is contained, 
I shall do that for the  purpose  of  removing any
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cavil or  doubt ,  as to the  m e a n in g  and in ten t— the evil 
and  mischievous p u rp o se  for which this Libel  was 
calculated.  G en t lem en ,  i t  forms par t of what is stated to 
b e  the  9 th C h a p te r  of  the  second par t  of this S ta tement  
o f  the  P e n a l  Code,  ent i t led ,  “ O f the Laws, which ag- 
“  grieve  the Catholics, touching the administration of 
“  Justice and T ria ls by  Jurt/ ”- ^ N o  doubt,  to us all 
the  most  im p o r tan t  b ra n c h  of  civil government.  I f  
the  laws b e  not  duly  and equal ly and impartially 
adm in is te red  to the  h igh an d  low— to the  poor  and 
to the r ich— the Catholic and  to  the  Pro tes tan t ,  I will 
admit ,  t h a t  the  g rea t  ends and purposes  of  G overn­
m e n t__indeed  of  civil society itself are not answered,
or  fulfilled. T h i s  book,  however,  has the audacity to 
represen t ,  without  any  rega rd  to truth or decency,  that
the  adm inistra tion  o f  ju s t ice  by  Ju d g es  and Juries  is
par t ia l  ; and the  o b jec t  of  it is to impress upon the mind 
o f  the  R o m a n  Cathol ic  popula t ion of Ireland,  that they 
have  not the benefi t  of  the  laws, and cannot  obtain 
jus tice , u n d e r  t h e  p r e s e n t  constitution and  G overnm ent

° f  G e n d em en , '  this is so grossly a n d  abominably false, 
tha t  i t carries with it— to every candid mind, its own re­
futation,  and  I should willingly consign it to the refuta­
tion, which it  carries  with i t s e l f - T l i e i e  »  n ° 
in this country  so ignorant ,  or so liable to be ed j »s 
no t  to know,  tha t  law a n d  ju s t ice  a re  equal ly adminis­
te red  to every  man,  and of  every rel ,gnousPer ,ua  on 
I have been  a  long time an a t tendan t  upon courts of
J u s t i c e — I have seen a long succession of Judges ,
a n d  I am proud  to bear  test imony,  UP ° " , Ŝ  , ca t jon 
I may have with the  public ,  that  until the ' ^ c a u o n  
o f  this infamous Libel ,  I " ever  ' iad cause to suspect 
nor  ever  heard  it  insinuated,  with r ^ P ^ t  to  any o n e ^ t

all these J u d g e s  that  his■3a i S ^ \ ] j f 0|1 of Uie parties 
d e c r e e  been  influenced by the D
before  him. pvner ience  teaches

G en t le m e n ,  I bel ieve y ° "  ® J  lhe conduct  of 
you the  same lesson, with ie~p
J

I *
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Jur ies .  I t  is a  ques t ion  which  is never  asked, or a m a t ­
ter  even known,  in the  admin istra tion o f  Jus t ice  whe­
the r  the  plaintiff , or d e fe n d a n t— prosecutor ,  or  prosecu^ 
t e d — be of  this re ligion,  o r  o f  that— G o d  forbid it should! 
A n d  therefore ,  with r e g a rd  to  this pa r t  o f  the work 
which treats of -and  endeavours  to ca lum nia te  a n d  b r ing ,  
in to  discredi t— the  adminis t ra t ion  o f  Jus t ice ,  I  would  
leave it to the  refutat ion,  which it carries  with itself, 
and  th e  conviction o f  every  cand id  man ,  tha t  it  is a 
wicked and  mischievous slander .

But ,  G en t l e m e n ,  th e r e  is a  b ranch  o f  the ad m in is t r a ­
tion o f  Just ice ,  o f  g rea t  and  vital im p o r ta n ce  indeed ,  
which does not  fall— from the  n a tu re  o f  the  inode in 
which it  is exerc ised— im m edia te ly  u n d e r  the  ey e  a n d  
observat ion of  the  public ,  I speak, my Lords  and  G e n ­
t lemen ,  o f  tha t  b ranch  of  ju s t ice ,  which consists in the  
exerc ise  o f  the  p rerogat ive  o f  m ercy— entrus ted  to 
the  Crown for the  benef i t  o f  the P e o p l e — in this C o u n ­
try, d e lega ted  to the  represen ta t ive  o f  Majesty. I t  is 
one o f  the  most  serious and  awful responsibili t ies ,  
with which the Execu t ive  M agis t ra te  is invested.  L e t  
h im have to exe rc ise  it in which way he m ay— whether  
b y  s topping’ the  o rd ina ry  course  o f  the  law, by  g r a n t ­
in g  a  p a rd o n — or by refusing the applicat ion for its 
in te r fe rence .— In e i ther  case, the du ty  imposed u p o n  
the  E x e c u t iv e  M agis tra te  is o f  tiie most  painful  a n d
awful responsibilit}*.----- - T h e  L ibel  in question relates
to this b ranch  of  the  administ ra t ion o f  jus t ice .  I f  that  
be  lightly and  inconsiderate ly,  bu t  above all, i f  i t  be 
corrupt ly  and wickedly adm inis tered— i f  the re  be  an  
execut ive  Magis tra te  capable  o f  abus ing such a trust,  
no pu n ish m en t  can be too severe for iiis crime. I t  is, 
therefore,  no l ight  imputat ion,  to charge  the  R e p r e ­
sentative o f  Majes ty  and  those, who advise him, with 
the abuse  of  so solemn and sacred a  trust.

G en t lem en ,  T h e  Libel  upon  which you are to decide,  
relates to this b ranch  of  the  administration of  j u su c e ,  
and I shall call your  a t tent ion,  now, to tha t  pare o f  
the  chapter ,  in which the  au thor  en ters  upon  this 
distinct branch of  the  administ rat ion of  Just ice .  H e  
introduces it with a  l ibel upon  the  Lord L ieu tenan t ,

Ç



10

f o r  the tim e being  :— whoever  he  may be, he applies 
this ca lum ny  in succession to every Lord Lieutenant.  
T h e  G ov e rn o rs  m a y  c h a n g e ,  bu t  the libel applies  
equa l ly  to  every  one ,  who may hold the situation ; 
u p o n  th e  p r in c ip le ,  t h a t  as the  G overnm en t  is now 
cons t i tu ted  by  law,  h e  m us t  b e  of the Protes tan t  rel i­
g ion  : “  In  cases  w h ere  the  P ro tes tan t  m urdere r  or 
“  ro b b e r  has h a p p e n e d  to be  convicted, his proies- 
66 tan tism  has se cu red  his pa rdon .”— W h e r e  a P ro-  
testant has co m m it ted  a m urde r ,  or a robbery, his 
profess ing  a  re l ig ion ,  which  h e  disgraces,  is a suffi­
c i e n t  r e c o m m e n d a t io n  to the  Lord  L ieu tenan t  for 
m e rc y  !— could  we, G e n t l e m e n ,  have supposed) that  
any  m an  in this co u n t ry  would have been  found base 
e n o u g h  to asser t  so infamous a  Libel, that  the  murderer ,  
an d  the  ro b b e r  finds a  sanctuary  in the  religion which 
h e  has  d isg raced ,  f rom the  sen tence  of  the Law :— it 
p r o c e e d s :  “  All  th e  local soi-disant loyalists fall to 
“  work : m em oria ls  a n d  pet it ions are  p repared  and 
“ s u b sc r ib e d :  vouchers  o f  exce l len t  character  are 
“  easily p ro c u re d  : even  Catholics  dare  n o t  with-hold 
“  the i r  s igna tures  (lest they should be s t igmatized 
cc as s angu ina ry  an d  merciless).  T h u s  the  testimony 
<c ap p ea rs  unanimous ; and  the Lord  L ieu tenan t  readily 
€t p a rd o n s— perhaps  promotes  the  convict,  who, in 

some instances,  becom es  hencefor th  a cherished 
u  o b jec t  o f  favour.”

G ood  G o d  ! M ust  not  the  au thor  o f  this ab o m in a ­
tion have  known,  tha t  in the exerc ise  o f  this painful 
a n d  responsib le  duty,  no  appl ica t ions— come from 
w ha t  quar te r  they  m ay ,  have any influence with him, 
who exercises  it, if  the  gu i l t  be  clear  ? T h e  author  
could  no t  be  ignoran t ,  that  in such a case, vouchers 
o f  charac te r  have no weigh t .  I f  ever  a l ibel came 
forward with a  pecu l ia r  bad  grace agains t a Lord 
L ie u te n a n t ,  i t  is th a t  aga ins t  that Governor,  who, I 
can  say, without  flattery, if  more  em inen t  in any o n e  
p a r t  o f  his adminis tra tion,  than in an another ,  it is, in 
th e  exerc ise  o f  this prerogative,  for which the  vir­
t u e  o f  firmness and  humanity ,  which dist inguish his 
c h a rac te r  so pecul ia r ly  qualify him. Every  in s ta n c *  
in  which he has been  called on to exercise  tha t  awful 
and  anxious  duty, has been  m arked  by  caution, t  e

-  /



11

soundest  ju d g m e n t ,  and the  most  inf lexible firmness. 
I need  not say, tha t  his am iab le  na tu re  never  would 
fail to incl ine him to mercy .

But ,  G en t l e m e n ,  I will not p u t  the  case u p o n  th e  
merits  of him whose g o v e rn m e n t  we now enjoy. I t  
is equal ly  a l ibel,  f r lse  an d  un founded ,  with r e g a rd  
to every R ep resen ta t iv e  o f  Majesty ,  who has ever  b e e n  
known in this land.  T h a t  is the  libel,  with which this 
p a r t  o f  the  c h a p te r  com m ences ,  equa l  in p o in t  o f  
falsehood and s lander  with the  libel in question,  al­
though  inferior  in the  heinous na tu re  o f  the  im puta t ion  • 
i t  be ing  less heinous,  to g ra n t  a pardon ,  where  it  ouo-ht 
to be refused,  than to refuse it, where  it  ough t  to°be 
g ran ted .  Accord ing ly ,  in this c l imax of  wfckedness,  
t h e  au thor  rises upon himself, he  p ro ceed s  to contras t  
t h e  unfortunate Catholics with the  too fortunate Pro­
testants. O n  the  one  hand,  he  says, and  would 
th e reb y  convey,  tha t  whereas  th e  P ro te s tan t  is p a r ­
doned,  though  he  b e  gui lty,  and  when pardon  should  
b e  refused':  where the  w re tched  convict is a  R o m a n  
Catholic ,  and  has a claim to the  m ercy  o f  the  Crown 
i t  is d en ied  to him by  th e  R ep resen ta t iv e  o f  M ajes ty  
in I re land,  only because  he  is a  R o m a n  Catholic  f 
I f  the  credul i ty  o f  the R o m a n  Catholics  can b e  in d u c e d  
to believe this infernal s lander— that  they  have not  
the  benefi t  o f  the  law, or jus t ice ,  o r  m ercy ,  when they  
are  en t i t led  to it,— I say, th a t  Insurrection would b e ­
come, a  D uty, and  Rebellion, a Virtue!

G en t le m e n ,  i t  is imposs ible  to  dwell upon  this 
without  feel ing emotions  which canno t  b e  suppressed!  
I t  is a call  upon  the  people  to b reak  out  into civil and  
rel igious  w a r :  such topics would not  bel  used a n d  
u rg e d  with such Jesu i t ica l  art,  labour  and perseve^ 
ranee,  as exis t  in every  p a r t  o f  this work, i f  t h e  
object  o f  the  au th o r  was not to effect a  revolution, b y  
the  means of  a civil and  religious  war. I f  I did not  
prosecute for this cr ime, I would not deserve to hold 
the  situation with which I am  invested.

I beg to impress  upon  your  minds, that  this is no  
■unnatural or forced  cons truct ion. T h e  contrasted 
situation of the  Rom an  Catholic  convict  is not  s ta ted  
in the  broad language  of  the  former  proposit ion,  be  -
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cause it would  b e  too monstrous  :■— but you  will find 
the  insinuat ion is equal ly  broad.

“ O n  the  o ther  hand ,  where  the prisoner  is a Ca-  
lt thol ic ,  he  is des ti tu te  o f  this powerful agency  
“  and  in te r fe rence .  His  witnesses,  as may be ex-  
“  p ec ted ,  a re  Usually persons  o f  his own condit ion and 
“  family. I t  is true ,  they  may swear positively to an • 
“  ef fectual  and  legal  de fence ,  wholly uncontradic ted ; 
“  bur,  not b e in g  pro tes tan t  (i. e. respectable, the  epi-  
“  th e t  a t tached  affectedly to every th ing  Protestant) 

they  com m only  fail to m ee t  with credit .”
G e n t l e m e n ,  1 a p p e a l  to your  own exper ience ,  do 

you ever  hear  the  counsel ,  or  th e  ju ry ,  or the par ty  
ask a  witness,  what  his re ligion is, or a t tem pt  to dis­
c r ed i t  him on tha t  acco u n t  > I t  is a  t issue of  l ibelling, 
the  most  shocking ,  a n d  mischievous, th a t  could be 
invented.

“  Should  he  b e  convicted,  a thousand rumours are 
“  im m ed ia te ly  c i rcu la ted  to th e  pre jud ice  of his general  
“  cha rac te r ,  h e  is p roscr ibed  as a dangerous  man,
* a leader  o f  a  faction : no grand j u r y  interferes in 
“  his b e h a l f :  a n d  h e  suffers death,  publicly protesting  
“  his innocence, fortified by the  test imony of  his con-  
“  fessons b e l ie f  o f  his veracity,  and exc i t ing  the  sym- 
“  p a th y ,  a n d  regre ts  o f  the  peop le .”

T h i s  is a  rep resen ta t ion  o f  a  general  conspiracy 
a m o n g  the  P ro te s ta n t  com m uni ty  to destroy a Catho­
lic,  who has b e en  convic ted  in a  cour t  of  jus t ice ;  insinu­
a t in g  to the  Cathol ic  popula t ion ,  that  they are denied 
m e r c y  upon  idle  rumours,  without  even ascerta ining 
from w ha t  source they p roceed ,  r ep resen t ing  the e x ­
ercise  o f  this  importan t  trust,  as a  subjec t  of  continued 
and  abom inab le  abuse;  y ie ld ing  to the vouchers of  
charac te r ,  in fa vo u r  o f  the  g u ilty  Protestant, an d  to idle 
n j m o u r  against the  innocent Catholic :—

“  A n d  h e  suffers death ,  publicly protesting his tn - 
“ nocence, exc i t ing  the  sympathy and regrets  of th e  
u p eo p le .” T h i s  passage,  you see,  is addressed to 
lowest o rde r  o f  the  community ,  assuming it, as a proof 
of his innocence ,  that  the convict declared h e  is so 
and  tha t  he  suffers death,  be ing  an innocen t  man, 
because he is a Roman Catholic.

♦ ♦
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G en t lem en ,  T h i s  is th e  im por t  o f  tke chapter ,  to 
which the  par t icu la r  l ibel in question,  refers.  I t  c o m ­
m e n ce d  with a genera l  l ibel upon  the  office o f  the  Lord 
L ieu tenan t— b y  ch a rg in g  him with two c r im e s— p a r ­
d o n in g  the  m u rd e re r ,  and  the  robber ,  i[P ro te s ta n t—  
and suffering the  in n o cen t  m an  to b e  executed, merely, 
because  h e  is a Cathol ic  \— T h e  wri ter  then  concludes  
this par t ,  by a  note, to i l lustrate and  prove by  a fact an d  
an e x a m p le ,  the imputat ion ,  which he  throws upon  the  
governm ent ,  and sufficient to inf lame the  Rom an  C a ­
tholic mind  to madness.

I t  is en t i t led  in the  m arg in — T r a g i c a l  ins tance .” 
T h e  note  is re fe r red  to,  f rom the  t e x t  bv  an  asterisk.
-— H a v in g  s ta ted ,  tha t  the  guil ty P ro te s tan t  was p a r ­
doned  because  of  his Pro tes tan t ism ,  and the  in n o c e n t  
R om an  Catholic  suffered because  o f  his Religion-** 
he  calls the  r e ad e r ’s a t ten t ion  to a  note, which is the  
-subject o f  th e  p r e se n t  prosecut ion.

“  A t  the  sum m er  assizes o f  K i lkenny ,  1810,  (*) one 
“  Bar ry  was convic ted  o f  a capital  offence, for  which 
“  he  was af terwards  e x ecu ted .”— So far  i t  is a  s ta tem en t  
o f  o rd ina ry  in te l l igence ,  and  forms no g round  of  a c c u ­
sation.— B u t  the  wri te r  p r o c ee d s -----—“  T h i s  m an’s
“  case was tru ly  tragical .— H e  was wholly in n o c e n t—  
“  was a respec tab le  Cathol ic  fa rm er  in the  coun tv  of  
“  W a te r fo r d ;  in good circumstances .— H is  in nocence  
“  was clear ly  es tablished, in th e  interva l be tw een  his 
u conviction a n d  e x e cu t io n — y e t  he was h a n g ed  ; p u b -  
“  l ickly avowing his innocence  !!!”— W i t h  th ree  notes
o f  admira t ion. ------- “  T h e r e  were  some shocking  cir-
4f cumstances ,  a t t en d in g  this case— which  the  D u k ç  
u  of  R ic h m o n d ’s administrat ion may y e t  be  invited w  
“  exp la in  to Pa r l iam en t .”

G en t l e m e n ,  H e re ,  in this note,  a cha rge  is conta ined  
agains t  the  D u ke  o f  R i c h m o n d , and his administra tion.  
— In  what  respect?  evidently, in  r e sp ec t  o f  the  exercise  
of the prerogat ive  o f  m ercy ,  which the wri te r  proceeds  
to il lustrate by this “  t rag ica l  instance.” How is it 
done? I t  is done ,  with regard  to one  B a rry

(* ) This is a mistake in the publication, as t* the ▼«ar.-^The tfiff •?
fla/ty wasia 1809.
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t rhat  way ?— By suffering him to be  e x e c u te d ,  ‘k và\eu 
h e  was wholly in n o c e n t” — And w hy?— T h e  reason 
assL-,ned js because  l |c was a Roman C atholic \— It
is im poss ib le  to read it, a n d  misunderstand it.__N o
c o m p la in t  is m ad e  o f  th e  execu t ive  governm ent  b u t  
u p o n  this po in t— th e  ex erc ise  o f  th e  prerogat ive  o f  
m e rc y .— T h i s  re la tes  to the  exerc ise  of  it, with regard  
to a  convic t  o f  the  n a m e  of  B a r r y  ' “  who was wholly

in n o c e n t . ’*— “  U is in n o c en ce  was clearly established 
“  in th e  in terval be tw een  his conviction and  execu-  
64 t ion— y e t  h e  was hanged ,  pirblickly avowing his 
“  in n o c e n c e ”— and  he was refused mercy,  because he  
was a Catholic / — T h e  title o f  the  p reced ing  paragraph
in t h e  t e x t  is— “  C a tho l ic  prisoners,  how t rea ted”__
an d  then  th e  case  o f  B a rry  is referred to, as a  “  tragi-  
“  ca l  in s tance”— His in n o cen ce  was established, b e ­
tw een  his convic t ion and  execu t ion ,— and therefore  
t h e r e  is no  im pu ta t ion  upon the  J u d g e ,  who tried, o r  
t h e  J u r y ,  who conv ic ted  him— but the imputation is 
t l u n ^  « p o n  h im ,  in whom the  prerogat ive  o f  pardon is 
vested,  an d  who refused to exercise  it  in favour o f  a 
m a n ,  who was per fec t ly  in n o ce n t ;  and  whose in n o ­
c e n c e  was es tablished ; because  he  h a p p en ed  to p ro ­
fess the  R o m a n  Catho l ic  religion.

M y  Lords ,  I th ink  it proper ,  in this stage of  my 
s ta tem en t ,  to ment ion ,  tha t  I was last n ight  served with 
a  crown summ ons ,  on  the  part o f  the  defendant ,  to 
a t tend  as  a witness in this cause,  toge the r  with the  
R i g h t  H o n o rab le  Lord N o r b t j r y ,  Sir  C h a r l e s  S a x ­
t o n  and  W m .  G k f g o r y ,  Esq. requ i r ing  m e  to p ro ­
d u c e  and  give  in ev idence ,  the  affidavits o f  Jam es R o ­
g e rs , M aurice M acartn ey , Thomas H ackett, sen. and  
Thom as lla c k e tt,  j u n .  an d  D avid  B a rry , and all o ther  
p a p e r s  re la t ing  to P h ilip  B a r ry , who was tried for 
h ighw ay robbery  and  e x e c u te d  for the same, as I should 
answer  t h e  con tra ry  a t  my per i l .

I confess,  tha t  my indignat ion  was not a l itt le exc i ­
t e d  at  this a t t e m p t  to perver t  the trial  'bf a  cu lpr i t  for 
a  l ibel in to  an en g in e  of  faction to furnish fresh m a t ­
t e r  for libels upon  the  adminitra tion of  jus t ice ,  and  
t h e  governm en t  o f  the  country .  T h e y  who adv ised the  
service o f  this summons,  I am sure, could not bu t  know,
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t h a t  you r  Lordships  would no t  p e rm it  them  to c o u v r i t
cour t  of kwg'-s-Bench  into a cour t  o f  Par l iam ent ,  to 

t ry  the  K i n g ’s g o v e rn m e n t  on th e  a r r a ig n m e n t  of  the  
puoli . tier ot an infamous libel.  T h e y  knew,  tha t  it  is 
imposs ible ,  a cc co rd in g  to the  rules  of  law, and  the  
ordinary  course  of  p ro ceed in g s ,  to go  in to  an exam ina ­
t ion ol the  m a t te r  p o in te d  a t  in tne  summ ons .  T h e y  
knew, that  ne i the r  T h i s  C o u r t— nor  I, as A t t o r n e y * 
G e n e r a l , would sutler the  course o f  the  law to be  so 
abused  and  inver ted .

I t  be longs  to my office a lone  to p u t  the  sub jec t  on 
his de fence  for an  im p u ted  cr ime.  I t  is not  ' for the 
l ibe l le r  to a r roga te  th a t  pr iv i lege.

B u t  the  artifice o f  this base a t t em p t ,— is too p a lp a ­
b l e  not  to be seen th rough .— I trus t th a t  lea rned  
Counse l  will no t  so lend  themselves  to (action, as to 
fo rge t  their duty  to the i r  profession,  to  the  adm in is t ra ­
tion of  ju s t i c e ,  and  to the  K i n g ’s go v e rn m en t ,  as to  
e n d eav o u r  to m ak e  this t ria l  an  in s t ru m en t  to fu r ­
nish mater ials  for the  s lande r  a n d  sedition o f  th e  dai ly  
newspapers ,  by af fecting to go  into a case,  which does  n o t  
exist:  because  they  know, it is a  sub jec t  that  th e  law, 
and  the cour t  c anno t  pe rm it ,  in  such a prosecut ion,  to  
be  inves t iga ted ,

I have no doub t  o f  the  firmness o f  the cour t .— I  have 
in m ysel f  sufficient to hold in c o n te m p t  whatever  false 
and  s landerous matters  the  seditious papers  o f  the  day  
m a y  publ ish  o f  me,— I value not  the  praise,  or p a n e g y ­
ric ot such  p ap e r s— as li tt le do I rega rd  th e i r  censure .  
Should Counsel  to r t i le  d e fendan t  embarrass  the  case, by  
ca l l ing  upon  the  C our t  to order ,  o r  upon  m e  to p roduce  
p ap e rs ,  in o rder  to try  the  G o v ern m en t  for  a  mat ter ,  o f  
which, if gui lty ,  th e y  should long  s ince  have b e en  im ­
p e a ch ed  ; I  a p p r iz e  them that— T h o ’ I hold th e  pa­
pers  in m y hand— I will no t  produce  th em — a n ^ i f  they 
should ask m e  a ques tion touching the  transact ion, I  will 
not answer  them .  B u t  I am ready to take ail responsi­
bili ty upon myself  in the  m at ter— I am ready to m ee t  
any charge ,  in its p ro p e r  p lace,  b u t  will no t  indu lge  the  
spirit  of  tact ion, by  inver t ing thé  order  o f  all jud ic ia l  
proceeding.

J f  for the purposes  o f  ju s t ice ,— n o t  o f  mischief, o r
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s e n d e r — or to satisfy an hones t  mind,  any man wishes 
to  see  tiie papers ,  with regard  to this case o f  Barry y he 
shall  have access to t h e m — when he pleases.

Hut,  M y  Lord, and  G en t le m en ,  I will, u nder  the  leave 
of the  Court,  tor the  sake o f  informing that par t  o f  the  
publ ie ,  who m ay wish to be  satisfied— b u t  not  those who 
a re  seek in g  materia ls  for s lander  and sedition and abuse 
— read the  papers ,  to which I have alluded.

1 received a  very civil le t te r  from a gen t lem an  of the  
profession^ in the following words

66 A u gu st 1 Sth. 2 o'clock, P . M .

Sir ,
iC I  have b ee n  called upon ,  as having 

b een  co n c e rn ed  for the  pe t i t ioner,  Barry,  by  the 
u  gen t lem an ,  who will del iver  the inclosed to you, to 
u au th en t ica te  the  s ta tements  conta ined in it.

c‘ Im m ed ia te ly  on b e in g  applied to, I deemed it my 
u du ty  to  inform th e  lea rned  j u d g e  of  it. I  did so by 
a  le t te r ,  in which I inclosed the  affidavit ment ioned  in 
u t h e  petition.-*—His lo rd th ip  has not  honored m e  with 

an  answer,  and as 1 have b e e n  informed by Mr. Ro^ • 
61 o-ers. re tains  th e  affidavit an d  has dec l ined  to inteç- 

tere.
u I ha~e only  to  s tate that  the  ci rcumstances relative 

u to the  motion to pos tpone  the  trial o f  this unfortunate  
u  man are,  to the  bes t  of  m y  recollection,  strictly true.

u  I am cer ta in  i t  will no t  requ ire  any  fur ther  apology 
4C for this t rouble , than to say, tha t  I  am ac tuated*both  
“  by a  sense of  prosessional duty, as well as by motives 
“  o f  common humanity ,  n\ the  p a r t  I have thus  taken.

u  I am, ►.
u  Sir, with every feel ing o f  the most perfect  

Li respect ,  your  most obedient ,  humble
servant,

“  Burrrowes  Campbel l .”

T h i s  was the  first intimation, which I had of the sub­
ject.  — T h i s  le t ter  was accompanied by  a inemoiia from 
th e  unfor tuna te  roan— it is in the  office, i t  was addre.s- 
sed to  m e,  and  is in these  words :-*•

%
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Cfi T o  the R ig h t  H onorab le  W i l l i am  Saurin,  His 
“  Majesty’s a t torney  general .

“  T h e  hum ble  pet i t ion  of  P h i l ip  Barry,  now 
“  a  convict u n d e r  sen tence  of  death  a t  K i l -  
“  kenny.

«
Ci Sheweth,

“  T h a t  y o u r  pe t i t ioner  was confined 
cc in the  gaol o f  Clonm el l  u n d e r  a sentence; o f  trans- 
“  porta tion,  p r io r  to the  5th day  of  A ugus t  instant,  
“  when your  pet it ioner  had  it first in t imated to him that  
“  he was to be removed to K i lkenny ,  to be  tr ied on a 
iC cha rge  of  highway robbery.

“  Y o u r  peti t ioner  shewetb, that  on his be ing  so called 
“  on his trial, pe t i t ioner  made an affidavit to pos tpone  
“  his trial, stat ing the shor t notice pe t i t ioner  had of his 
“  in tended  trial, and that five persons  in his said affida- 
“  vit named who were most mater ial witnesses to you r  
“ peti t ioner ,  and without whose testimony he could not  
“  with safety abide his trial, were then  resident  a t  a 
<£ p lace  called Kilcannon,  in the  county  of W ate r fo rd ,  
<c a distance of near  50 miles from the  city o f  K i lkenny ,  
<c and tha t  from the  shortness of  the  t ime which had  
cc elapsed since he had notice of his in tended trial, he 
a could not procure  the  a t tendance  of  such witnesses,  
€6 as by  his affidavit filed with the  clerk of  the  crown 
“  will more  lully appear .

a  Your  pet i t ioner  sheweth, that  Lord N o rb u ry  decla-
11 red, that  notwithstanding such affidavit, that  from what 
“  appeared  on the  face of the informations, he would 
“  p roceed with the trial nex t  morning.

“  Pe t i t ione r  sheweth that  n ex t  m orn ing  the trial 
<c was called on, when your  pet it ioner’s counsel,  M r .  
“ Campbel l ,  addressed the court,  on peti t ioner’s behalf, 
“  upon the  facts stated in said affidavit, and in the  course 
“  of his address to the  court ,  appea led  to a magistrate 
ct then in court,  whether  he did not know some of  the 
<( persons named in said affidavit, and whether  they did 
<c not reside a t  the  place mentioned  in said affidavit, 
“  to which such magistrate  having replied in affirma- 
“  tive, your pe t i t ioner’s counsel  offered to have said

D
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“  magistrate  e x a m in e d  on liis oath as to such fact,
fi which however  was not done .”

“  Your pe t i t ioner  fu r the r  sheweth, that a l though there 
was am ple  t im e for the  crown solicitor to p rocu ie  
affidavits in answer  to that  made bv vo„r  

“ y e t  no affidavit was made,  a l though severa l ' i f T ’ 
“  s ta tements ,  if  false, could be ^ i l y  c o n t r a d ic t e d  

Y our  p e t i t io n e r  sheweth, that  the counsel for the  
crown did no t  press  the trial, y e t  his lordship cal ed  
-t on, and  y o u r  pe t i t ioner’s counsel not h a v L  had 
any  instructions ; and  your  pe t i t ioner’s witnesses be 
m g  a b s e n t , - h e  decl ined defending  your  peti t ioner  

(<an< left cour t  im m ed ia te ly ;  on which the trial was
« Calied o n > an< y our  Pet i t ioner  in a  short t ime was 

convrcted,  and  is now under  sentence  of  death, to be 
execu ted  e i th e r  to-morrow or to-morrow week 

„ “ Ytour  1'eti t ioner sheweth, that on the persons na- 
njed in said affidavit hear ing  what passed, they  volun-  

«  tan[>' " e n t  belore  Morgan K ennedy ,  Esquire ,  a M a-  
gistrate,  and m ad e  affidavit o f  the facts they could 

t( P love, which facts, if believed by the  j u ry ,  must 
nave acqu i t ted  y o u r  peti t ioner ,  as by said affidavit
in possession o f  Lord  N orbury ,  will most clearly 
ap p ea r .  J

« i* Y ° u r P et i t ioner  therefore humbly  submits to you,
^  tha t  he lias no t  been  fairJy tried, that he had not an 
C6 ? P P ° l‘tuni ty  ot p ro d u c in g  his witnesses and manifest- 
^  ing  his innocence ,  accordingly  throws himself upon 
(c Î le ™ercT  the  crown, thro’ your  j u s t  and humane 
cc l n t e i le rence ,-— lie would gladly accep t  a pardon on 
^  the terms of  transportat ion For life, and  humbly hopes, 
u 1 ^  as l he prosecution was conducted under your  
u  au ority,  you will be pleased to direct an enqu i ­

ry  into the facts h e re  stated.”

N  o mention whatever  was made of the religion of  Barry 
or that  Mr. Campbell bore testimony to his innocence,  

lat g en t lem an  having confined himself to the motion 
r° r Postponing the trial.— T h is  naturally induced me to 

&° n e e d y  to the governm ent  and have a letter writ-  
en u íich your  lordships know is the constant course,

*0 t ie earned ju d g e ,  before whom the case o f  thé&on-

» »
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vict had been  : accord ing ly  a l e t te r  was written by  Sir

an t e  :ES SAXT,ONI - n  ^  N o r b u r y > a n d  his lo rdship’s answer— was the  following 1

“ My dear Sir, Sdxt.
“  I have at  this m om en t  received by  your

“  " a T eT S  '  r ” 0,,al°?  P,’í 'il' upon w L è
« for had co n fe rence  with Baron G e o r g e , both be-
t( ’ f nd aftei' llls t n a l > which u nder  the exist ing cir- 

cumstances ,  we were o f  opinion should not be p o , t -  
poned  on the  affidavit a lluded to.
“  T h e  robbery  tried a t  Clonmell,  and a t  K i lkenny

« ( a b o u t i  o f  T mfv r0ad> ,and Witllin a few miles^ (about 7) o f  each  o ther ,  in the  mai! coach line to Cork
- - U p o n  receiving a le tter  from M r  Cam pbe l l  o f  the
bar,  on a s .m.lar  applicat ion,  I again fu r ther  confer-
red w,th Baron G eo r g e , whose note of  the  trial before

îm, I send you. I t  fur ther  ap p ea re d  to me, from the
examinat ion  a n n e x e d  to the bill o f  ind ic tm en t ,  and
from what  happened  on the arrest o f  the prisoner

“  o f t h e X SfUlly a ! T iZed’ a t t h a t  time> o f  tl,e chargethe K ilk en n y  robbery ,  and on the trial a t  Clonmell 
«  * ?  witness,  R ogers, a l luded  to, a t tended  and  <ravé 

evidence,  and  was appr ized  o f  the  o rder  of  transmit-  
»  ,  T  n robbery \ n K ilken n y, was in open day light,
“  deta ined enm a n t°  , e  n am e  of  whom prisoner  

deta ined in custody a considerable  time, and  he and
his servant  so positively identified the prisoner,  with 

« ;vl' ° T  !le was confronted at  Mr. E llio tt's, the maois_ 
« nra rS ’,l imed,ately after  b e in g  taken,  that  there co°uld 

not  remain  a single partic le o f  doub t  o f  the «rUi | t

«  a "  « T  m e r d >'J;r0m tlle a i d e n t  o f  arrest on the

«  m i t t e d \ o  C M  10 T],PPe ,a ry? that he 'vas first Uans'mit ted  to Clonm el l  on similar charges  ”
(i “  11 is r e markable  that  in the memorial  you send 
m the p n s o n e r  is stated as having been u nder  sentence 
« tr„a " spf  ta n o n > confined in Clonmell previous to 
“ m an  of  August ,  without a l luding to the connected 

matter o f  the  charges  in each county.

« in Vif0"  the  Wll°,le’ had I t l lou&ht the case such as stated
“  as in o S p “ ° rli ’ .y°u .s.h? uld have llad instant  notice, as in other cases in which you have been troubled ”
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This  le t te r  was a c c o m p a n i e d  by  th e  repo r t  of* 
Baron G e o r g e ,  b e fo re  w hom  t h e  same m a n  had been 
tried a t  Clonmel.

17th, August,  1809.

tc M y Dear Lord,

“  At th e  last assizes at Clonmel) ,  Phil ip
“  Barry  was indic ted  before me in No.  82, for having 
“  on the  4th of J u ly  last, maliciously fired a pistol 
«  at  Patrick Codd, with in ten t  to murder  him, against 
“  stat. at  Cion bovver, and  in No.  83, for feloniously 
“  d em an d in g  m oney  from Patrick Codd, with intent  

to rob him, against  stat. at Cionbower in the county 
ic ot T ip p e ra ry ;  both of  these facts were proved in 
“  the  fullest m a n n e r  against  prisoner,  who was taken 
“ on the spot,  be ing  in a s truggle disarmed of the 
“  pistols, and  with them, he was directly brought 
“ before  J. B. Elliot, the  magistrate,  who committed 
i h im.”

u T h e  prisoner ,  in his defence, produced Mr James 
u Rogers who swore tha t  prisoner was once his servant, 
“  latterly his workman ; witness had borrowed a case 
“  o f  pistols from a Mr. Heron x who lived in the county 
<c of  T ip p e ra ry ,  his brother-in-law, to protect  himself 
“  with them, as he lived in a disturbed country, and 
“  had been  a t tacked once or twice ; Mr. lleron  wrote 
“  to him to re tu rn  the  pistols, and witness sent them 
i( back to him by the  prisoner,  he gave them to pri- 
c< soner  unloaded,  and  gave him no ammunition, and 
“ p r isoner  had 28 or 30 miles to go from his house 
“  to Mr. Heron. T h e  prisoner  had the  arms in his 
“  possession four or five days before he  was taken up 
“  as aforesaid ”

“ I  charged  the j u r y  to find him guilty on both the 
t€ indic tments ,  tel I i ng  them, that  one of them was a 
“ capi ta l,  and  the  o ther  a transpor table felony ; in both 
iC of  which they who p rosecu ted  for the crown had 
“  him given in charge  together ,  and the ju ry ,  from 
“  a merciful pr inc ip le ,  doubtless,  found him guilty

»*
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“  of  the  transportable  offence only :— at  the  foot of  my 
“  note  of tiie evidence,  I find this order,  (to be 
u t ransmit ted to Ki lkenny  to be  tried  for highway 
u robbery) .”

“  T h e  above is the  note  o f  the case of  Phi l ip  
“  Barry,  which your Lordship  this day wished me to 
" furnish ; I  have the honour  to be.

“  M y  dear  Lord, yours very sincerely, 

COLDBLOW,
“  D .  G E O R G E . ’’

T h is  was the respectable farmer , who was “  wholly 
ic innocent .17 T h e r e  was also t ransmit ted  a let ter 
from Mr.  Elliot, a magistrate.

23rd, August ,  1809.

“ M y Dear Lord,

“ I had the  honor  yesterday of  you r  le t te r  
cc of  the  20th,  and  had written to you yesterday 
“  m orning  par t ly  on the  subjec t  of your  let ter,  bu t  
u will now state more fully.  B a rry  was taken near  my 
“  house,  and was b rought  by M r.  Codd and the  country 
“  people ,  in a few moments  after to me, when I saw 
i( B a rry , it  struck me,  it m ight  be the  same person 
“  who robbed Mr.  K eefe  and  so charged  him 
(f with the  transact ion. H e  did confess he did com- 
“  mit  the robbery, and  gave m e  some accoun t  of the  
“  ha l f  notes  and deben tu re  o f  Keefe's, with other  
“  th ings  which were in a  valise, the straps o f  which 
“  I  found on B a r r y . I have the s tronges t ground
<c to believe that  this man was employed  b y -----------
« and  -----------bo th  distressed men,  and  t h a t ------------
“  had K eefe  se t for the  purpose :  the  pistols which
cc were found on Barry  be longed to -----------, and Barry
“ told me he had them  when h e  robbed Keefe. I  
u have near ly  forgot to state that I sent for Mr. Keefe  
“  who came here with the  person who was in com pany  
“  with him when he  was robbed,  and  both of  them  
“ identified Barry, and  they  ap p ea re4  to have a great
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effect on Barry ,  for he,  before  the ir  arrival had 
promised m e  some information,  but  when Keefe 
to ld  him h e  would p rosecu te  him, he  never opened 

“  his h p s  to  m e  after.  * ü

«  I  have  th e  honour  to be, & c .

“ J.  B .  E l l i o t . ”
yy  /

I  need  no t  here  dwel l  upon  the  circumstances 
o f  the  case. T h e  m an  was convicted, and pardon 
would only b e  ex ten d e d  to him upon a presum p-  
t .on of  lus innocence .  H e  was convicted by two 
J u n e s  and  by  two Ju d g es ,  without any  doubt  of 
Jus gui lt—v there  was never  any  doubt  o f  or an al lega­
tion of  his in n o cen ce .— B u t  as to his religion— 
no th ing  was ever  m en t ioned ,  unt il  this book appeared 

o.r thiS do I know, nor  have I  any reason
to believe that  he  was a  Catholic,  certainly not  the

is tlte “  S ta tement  o f

G en t lem en ,  I  shall say very litt le more upon the 
subject.  B u t  I c anno t  avoid taking notice, that  this 
work is r epor ted  to be the  product ion of  a Barrister.
I  have no authority  or  ev idence  to warrant me to say it 
Js so.— I would to God,  I had author ity  to say it is not 
so. Bu t  if it be the  work o f  a Barr is ter ,  I  must take 
leave to say that  I  am sorry for.i t— because I should 

e sorry that  there  should be a Barr ister  such a disgrace 
to his profession,  as the  author  o f  this mischievous 
and malignant  L ibe l— if he be a Barr is ter ,  I  trust that 
he  will learn from the  verd ic t  o f  that  Ju ry ,  and the  
Ju  grnent of the court ,  to app rec ia te  the magnitude of 
t  ie cr ime, o t which he has been guil ty .  Sheltered as 
ie may be urçder the anonym ous  character— in which 

lie has issued forth his poison to the public,  from the 
sentence  of  the law, he will y e t  stand convicted in 

ie mind or every honest  man, who loves the  consti­
tution, and the p e a ç e  of the  country,  as a  great  cri-  
rmna and malefactor  ; and  that the  remainder  of  his
i e cannot  be so well em ployed  as in making  the best 

nemeut  possible,  for Uiis violation qf  the  law,

»«
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t0 díS'

make upon die - « ^ « 0 ^  f f^ h e A -r Í M ^ g  ti° n ‘°

him, who the Author is and I ^StI° atIon’ 1 ca,J inform 
to him- ’ "d 1 throw out ‘hat challenge

• n î S Æ Z t  ™ S “ Watt ' 1 did Pres"m e’ and had
;  -  l ,  c o t r ^ r 4 ‘s tr u'í1! í * * ?  a ” 11
knows right well as l iP t a U  , e Sent,eraa»
! •» »  » d W  to b ' i „  “ t "  ‘  r  " P ° "
m o  question.  I  have been ‘ l
l i a m e n t  u p o n  t h i s  s u h i e r e  p  i 7  b e f o r e  P a r *

accord ing  to the usao-e o f  m llavn,g  €x S ratla and

not ice on the  defendant  b e f o í e T á í d T e ^ T 6 " ^  a  
against h im — thev ncP , w  ■ tIle ^ f o rm a t io n

h » e  n o d ® e S r / f n e iS“ X 0 r T I ° f  t I , en ,0 ,de- a " d
in c id en t to the nolitira l n Trc  are  disorders

»■* -  my s e t - 1 ho>
t e m p e r  inc iden t  to the polit ical bodv f  ^  
so invete ra te  for wMnh o ^  y  so acu te  ° r
law, will not  prove an ffl Perate applica tion o f  the 
P i n e , p i e s  o f  “  “  ' ! f

which ruined K L  ’ T  “ « ° ' “ >i°—
o f  E n g l a n d - w l S  T  >nda"Sered the constitution
■ni  actual ly  p"“ « d" 1 there ,
d regs  still remain h m  i  rebel l 'on  in I re land— the 

and an  h o n e , ^ , " ™ " ' M  " K T * *  ” " d " a fi™
strong for faction r  ’ must  P rove too 
- a n d  before Jonô~fp P  Í ?  heal th will b e  restored
agains t  t h e U iv  of  life I ° ni " “ t t l a r e  *° ™ *  itself
° f jus t ice  and the K i n i ? r  o f  the C o“ ''-'I  am i -tving s G o vern m en t.

- o  ^ K T CUting,ff r  a L ib e l ’ an d  w° u l d  no t
defend the o-ov!» '  wou , P e r m i t  in such a case, to 
lo“s A u a J J X Z r  0n e arra,o limeiit of the libel- 

of the Statement of the Penal Code.”
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Bernard Higgins, Sworn .— E x a m i n e d  by  th e  S o l i ­
c i t o r  G e n e r a l .

&  W h e r e  did you g e t  that  book which you have
in your  band.

A . I  bough t  it  a t  Fitzpatrick's in Cape l-S tree t .
2 . D o es  lie k e e p  a  Shop.
A . H e  does.
2 . W h a t  kind of  a  Shop.
A . A P r in te r  and  Book-seller’s Shop.
2 .  W h e n  d id  you buy  that book.
A. O n  the  19th of  June last.
2 .  D id  you make a memorandum in the  book to 

tha t  effect.
A . I  did.
2 '  W h a t  is the T i t l e  of  it.
A .  “  A  S ta te m e n t  o f  the  P ena l  Laws, which ag-  

“  grieve the  Cathol ics  of  Ireland, with Commentaries,  
in two parts— P a r t  I I . ” \
2 . W h o  purports  to be  the printer.
A ' II. Fitzpatrick.

C ross -exam ined  by  Mr. O ’C o n h e l l .

S .  W h o  sent  you to purchase  this Book?
A . Mr.  Keyimis.
*2. You  are a c lerk  of  his ?
A .  I  am.
2 . Y ou  a re  aware o f  the par t  which relates to

this  trial ?
A. I  am.
2 .  You have read it  ?
A . I looked into a few pages , af ter I  bought  it.
2 . D o  you ever  go to the  Castle?
A .  Sometimes  I do, with letters.
2: W h o  is the Chief  S ec re ta ry  a t  p r e s e n t .
A. I  believe, Mr.  Gregory ;— I am not certain.
2 .  T r y  again :— Can y o u  ment ion any other ?
A . I believe, Mr.  Pecle is.
2. About  how long has he been Secretary?
A . I  canno t  say, it is not very long.
2 , W a s  he Secretary  when you bought  that book .
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I  do  not  know.
2 .  Is  it not s ince  J u n e  last, that  h e  b e ca m e  Secre-  

ta ry  ?
A .  I  c anno t  tell.
2 . D o  you recollect ,  whether  it  was s ince  J u n e  

tha t  Mr.  G r e g o r y  gc,t his em ploym ent .
A . No,  sir.
2 .  D o  you h a p p en  to know who a re  K i n g ’s Minis-  

sers in Ireland ;— did you ever  hea r  o f  them before >
A .  No ,  I did not.
2 .  I t  is pa r t  o f  the  sub jec t  here  D o  you  know what 

is m e a n t  by th e  K i n g ’s Minis ters  in I re land  ?
A . I  do not.  I  suppose  the  Lord L ieu te n a n t  is.
S .  H e  is no t  the  K i n g ’s M in is te r  :— C an  you not  

tell me, who are  the  K i n g ’s M in is te r ’s here  ?
A. I  cannot .
Mr.  O'Connell.— T h e n  you  canno t  g ive  m e  an 

a t tes ted  copy  of  the  K i n g ’s Minis ters  in Ireland .
H e r e  th e  note, stated by the  A t t o r n e y  G  . n e r a l  

in  the  publication enti t led,  A Sta tem en t  o f  the  P e n a l  
Laws, &c.” re spec t ing  Barry,  was read  by the  Officer 
o f  the  C o u r t  to the  Ju ry .

M r.  O Connell— T h a t  note  is the  only par t ,  which is 
con ta ined  in the information, and  there  is a variance 
between the  p a p e r  as read, and as i t  is s ta ted  in the  
second coun t  in the  information :— for in the latter the  
word « Farmer" is omit ted, by a c ler ical  mistake, 
w u c h  puts  the second c o u n t o u t  o f  the p resen t  case.

T h e  counsel for the  crown then des ired, th a t  the
Officer  m igh t  read  o ther  passages from the  Publ ica -  
tion.

Mr. Burrowes.— M y  lords, I  b eg  to know, whether  
the  court be o f  opinion, that  without any averment,  
re spec t ing  o ther  passages in the book, the  counsel 
tor the  crown are en t i t led  to read them.

Mr. Justice  D a y . — In  order  to (shew the  2uo Animo 
they may read those o ther  passages.

Mr. Justice  O s b o r n e . — I  th ink,  they  have such 
r ig h t  as evidence of  the in tention.

Lord. Chief Justice D o w n e s — And t h e  defendant  
it ne  thinks  fit, may read all the  res t o f  the  book.

E
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T h e  Officer  o f  the  C o u r t  then  read the  passages 
from the  book, pages ,  227 ,  228,  and 229, as stated bv
the  A t t o r n e y  G e n e r a l .  , /

M r  O'Connell.— W e  did  not  object  to the  counsel 
for the  crown re ad in g  tha t  book, or any  p a p e r  they 
please ,  but  th e r e  is no fact  proved to b r ing  that  book 
h o m e  to the  d e fendan t .  T h e  'witness stated, that he 
b o u g h t  the  book a t  th e  Shop of  II. Fitzpatrick. but 
w h e th e r  II. Fitzpatrick  be  th e  defendent  does not an-  
pear .

S o l i c i t o r  G e n e r a l , M y  lords, it is very t rue ;_-
th e  witness was not  so par t icu la r ly  interrogated,  not 
suppos ing  the de fen ce  to rest upon  any such "objection 
an d  the  witness b e in g  in a bad state  o f  health,  was p e r ­
m it ted  to leave C o u r t .  W e  will therefore call another  
witness.

M r .  Watson, sw orn— E x a m in e d  by  Mr,  S e r j e a n t
M o o r e

2 .  D o  you live in this City ?
A .  I  do.
2 .  W h e r e  ?
A .  In  Cape l-s t ree t ,
2 .  A t  what  N u m b e r  ?
A .  N o  .7.
2 .  D o  you know any  person  of  the name o f  F itzp a ­

trick  , a B o o k S e l l e r ?
A . I  do. ^
2 . D o  you know H u gh  Fitzpatrick9 who is the d e ­

fen d a n t  here?
A .  I  do.
2 . A t  what N u m b e r  does he live at in Cape l-S t ree t  ?
A , A t  N o .  4.
2 .  Is  h e  a Book  Sel ler  ?
A . H e  is.
2 .  D o  you know any o ther  Book Seller of  the name 

of  H ugh Fitzpatrick in C ap e l -S t re e t  ?
A . I  do not.
2 .  T h e r e  is no o ther  Book-Se l le r  of  the name in

that  S t ree t  ?
A , T h e r e  is not. **
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C ross-exam ined  b y  M r.  W a l l a c e .

£ .  D o  you swear,  positively, th a t  th e re  is no o ther  
person  of  the  nam e  o f  F itzp a trick , k e e p in g  an  Oil ice,  
or  house  in C a p e l - S t re e t .

A .  T h e r e  is no  Bo&k S e l l e r  o f  the  name.
2 .  I  did  no t  ask you  th a t— D o  you  u n d e r ta k e  to 

swear positively, tha t  th e re  is no  o ther  person o f  the  
n a m e  of F itzp a trick , k e e p in g  an  Office or  a S hop  in 
th a t  S t ree t  ?

A . I do  not.
Mr.  Serjeant Moore;— Is th e re  any  o the r  Book  Se l ­

ler ’s Shop,  in C ape l-s t ree t ,  k e p t  b y  a person of  the  
n am e  of  H u gh  F itzpa trick , bu t  the  one which you  m e n ­
tion a t  N o .  4 ?

A. T h e r e  is not.
Mr.  W allace.— D o  you  know, who a re  t h e  K in g s  

Minis ters  in I re land ,  ac t in g  u nder  the D u k e  of  R i c h ­
mond ?

A . Some o f  them ,  I believe,  I do— if  you m ean ,
whether  I  know them,  personally ,  or by nam e ,  I  do
no t  know them  personally.

i?. D o  you know them  e i the r  way ?
A . Yes , some of  them  by name.
2 .  D o  you know the K i n g ’s Minis ters  ?
A .  Yes.
S .  W h o m  do you  unders tand  by  the  K i n g ’s M in is ­

ters ?
A . T h e  superior  persons  in the execu t ive  G o v e rn ­

ment.
D o  you ap p reh en d ,  tha t  a Sher iff  is the  K ing 's  

Minis ter  for any  purpose  ?
A . I do not  cons ider  him to be  the  K i n g ’s M in is te r ;  

bu t  tha t  h e  is the K i n g ’s Officer.
2 .  L e t  us know, whom you  unders tand  to b e  the  

King’s Minis ters?
A . T h e  L o r d  C h a n c e l l o r ,  t h e  C h i e f  S e c r e t a ­

r y ,  t h e  A t t o r n e y  G e n e r a l ,  a n d  S o l i c i t o r  G e n e ­
r a l .

Is that your  C a ta lo g u e  of  the  K in g 's  Ministers 
in Ireland ?
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A . I  canno t  s a y ; — T h e  U n d e r  Secretary  is one of
the  Minis ters ,  I  should  th ink.

2 . D o  you t h in k  i t  well  a s c e r t a in ed  who they  are?
A . I do no t  know tha t  it  is.
2  W h o  is the  C h i e f  Sec re ta ry  now ?
A . Mr. P e e l e , as I unders tand.
2 .  How long  as h e  been  so ?
A . W i th in  six m onths ,  I  believe.
Q  W h o  was the  K i n g ’s M in is te r  in that  capacity 

in the  m onth  of  J u n e  last?
A .  I canno t  say.
Q  Is y o u r  k now ledge  confined to the p resen t  Mi-  

m s te r  ?— W h o  was th e  Secretary ,  immediate ly  p re -  
ced in g  the p re sen t?

A. M r.  P o l e .
4J. W a s  he Sec re ta ry  in the month  of  J u n e  last?
A . I  c anno t  say.
Q  How m an y  m onths ,  or years,  was he in office ?

Â .  I canno t  say.
4J.  W a s  he not  in office in the month  of  J u n e  last ?
A . I believe he was.

D o  you k n o w  when M r .  G r e g o r y  c a m e  in to
office ?

A . I do not.
Case  closed on b eh a l f  o f  the  Crown.

Mr.  B U R R O W E S .
M y  Lords, and Gentlemen o f the J u ry . I  am C o u n ­

sel in this cause for the defendant ,  Mr.  H u g h  F i tz ­
patrick,  who is upon  his trial for the publicat ion upon 
which so m uch  invective , in so feel ing a manner ,  has 
been  lavished. G e n t l e m e n ,  I hope that  the tenor  of  
m y  life has p ro te c ted  me from the  suspicion of  lend-  
*n£ m y professional,  or  o ther  aid, to forward the  p u r ­
poses  o f  sedition ; o r  u n d e r  the mask of making a legal 
defence,  adm in is te r ing  to the  seditious views of incen ­
diary libellers. T h e  A t to rney  General ,  whether he 
called to recol lec t ion in his own exper ience of  me, 
or  cons idered  the  c h a rac te r  which I hope I univer­
sally bear ,  should in candour  have concluded,  tnat  it 
was very lit tle necessary to give me any caution on that 
subjec t ;  and he  should have equallyknovvii, that  no inti-
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m idat ion  could  ever  p rev en t  m e  from defend ing  my 
c l ien t  with that  f reedom a n d  boldness ,  which o u t l a w s  
warrant,  and from which the  adminis t ra t ion  of  ju s t i c e  
der ives  its g rea tes t  lustre,  and  p e rh ap s  its best  secu­
r ity .——I will no t  d e n y  him  the  m e r i t  o f  no t  b e in g  de-- 
te r red  from the  d ischarge  o f  his du ty  by  a n y  fear  o f  
ob loquy ,  a n d  am  ready  to b e a r  tes t imony to  the  c o u ­
ra g e  and  zeal,  with which h e  conducts  the i r  C rown 
prosecu t ion  ; b u t  I  will tell him, that  the  Irish B a r  n e ­
ver  has  failed, and  never  I hope  will fail, in su p p ly in g  
advocates ,  as firm and  as zealous  in the  d ischarge o f  
th e i r  duty ,  as a n y  A t to rn e y  G e n e ra l  can  b e  in the  
d ischarge o f  his— an d  I  will for m yself  add,  tha i  m y  
own reason a n d  m y  own consc ience  shall be  th e  sole 
gu ides  o f  my own conduct .

G en t l e m e n ,  T h i s  old man ,  H u g h  Fi tzpat r ick ,  the  
d e fen d an t  in the  p r e se n t  case, has been  a sh o p k ee p e r  
and c i t izen  o f  D u b l in ,  ca r ry ing  on the  business o f  a  
bookseller  and  p r in te r  for nea r  for ty  years,  and  is 
now for the  first t im e  a r ra ig n ed  a t  the  ba r  o f  his 
country  for publ ish ing  a  scandalous a n d  sedit ious libel ; 
and  it  will b e  for you ,  G e n t l e m e n ,  to dec id e  w hether  
h e  is to be  im mola ted  upon  the  a l tar  o f  the  offended 
laws, or offered up  as a victim to appease  the  feelings 
of, as we are told, a brave  and  amiable  V iceroy .—I f  
th e  d e fe n d a n t  has not offended the  law, th e re  is, I  hope  
no  fear  o f  his suffering such immolat ion ; and  a l though  
the  prosecution goes  to im p each  th e  work, ent i t led ,  
“  A  S ta tem en t  o f  the P e n a l  Laws,” and  written to 
e xpose  the  severities which they in f l ic t ;  and  a l ­
t h o u g h  upon  such a subjec t,  I address  a J u ry ,  e x c lu ­
sively P ro tes tan t ,  in a  city where many  Catholics  o f  
weal th  an d  rank  m ig h t  easily be  found, y e t  I  know 
some of  you,  and  I am convinced that  if  I satisfy you r  
j u d g m e n t s  that  m y  c l ien t  (abused and  reviled as he  
is) is not g u i l ty  o f  the  cr iminal  intent ion im puted  to 
h im, whatever  your  feelings may be upon the genera l  
subject,  you will not  jus t i fy  future charges  of  parti;i- 
l ity,  by proving that  the  advocate of  Catholic rights 
cannot have any chance  before a P rotes tant  Ju ry ,  s e ­
lec ted by the  emissaries and  inst ruments  o f  the 
Castle.
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G en t lem en  o f  the  J u r y ,  You are  about  to act  in one 
o f  the  most in te re s t ing  causcs  o f  al leged libel that 
ever  has been discussed in this, o r  any other  coun try .  
You are  cailed upon on an information,  such as I shall 
state,  suppor ted  by ev idence  tha t  goes to a  cer tain  
ex ten t ,  and  no further ,  to  p ronounce  a verdict o f  
guilty aga ins t  the  t raverser .— G en t lem en ,  let not my 
e loquen t  and long  a t tached  fr iend,  Avhen he comes to 
reply ,  mislead y o u r  j u d g m e n t s . — IJe will not misre­
p re sen t  me,  as m ak in g  an a p p ea l  to your  feelings to 
induce  you to violate y o u r  consciences.  N o ,  G e n t l e ­
m en ,  I appea l  to y o u r  sense of  right,  to y o u r  conscien­
t ious feelings.— M y  ap p ea l  to you is, to discuss this 
subjec t  without  p re ju d ic e  or  byas o f  any k ind__al­
th o u g h  I c anno t  call  in aid of  my d e fence ,  the c i r ­
cum stance  tha t  the  d e fen d an t  is not h im se lf  the 
au thor  o f  this work, y e t  whoever  he m ay  be ,  i f  I  can 
discover in the  p am p h le t ,  which has been given in 
ev idence ,  any  justification for the author ,  that  will be 
^just if icat ion o f  the  publ isher ,  and  I desire  no  more. 
You will no t  find the  publ isher  guil ty,  i f  y-ou would 
n o t  find the  au thor  guil ty ,  because  the former  has e x ­
hibited  an e x a m p le  o f  fidelity,  which in itself  is not  
to be rep re h e n d e d ,  when he comas forward and  braves 
t h e  consequences  o f  a G o v e rn m e n t  prosecution.

G en t lem en ,  T h e r e  is no sub jec t  so trite, y e t  im­
por tan t  ; so vulgar ,  and y e t  so vital, as that  subject 
upon which I must  address  you .— T h e  liberty of  the  
press,  which is as necessary  to the  heal th  and vigour  
o f  our  consti tution,  as the  air  which we breathe  is to 
h um an  life, has been  so familiar ized, I would almost 
say, vulgar ised by  f re q u en t  discussion, that its value 
is not  duly  a p p r e c ia t e d — and I am afraid we have lost 
m uch  of  the  r eve rence  which we owe this paramount 
p ro tec t ion  of  our  consti tut ional  l iberties.

G en t l e m e n  o f  the  Ju rv ,  a free press has ever been 
an  object  o f  hatred to arbi trary  power .— It is natural 
tha t  it should be so.— It  is the most formidable im­
p e d im e n t  to the advance  o f  lawless ambit ion— It 
is a  control vested in th e  p eop le  to stop the excesses 
o f  inordinate  power. It curbs and cures  the  excesses 
av.'d defects  o f  the law o f  tlie laud, by the law of re -
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putat ion .  I t  enab les  the  p eo p le  to p ronounce  a 
j u d g m e n t  which can n o t  he resisted or  reversed—  
a n d  is one of  those reserved r ights  which no free 
p eop le  can rel inquish .— ît it does exist ,  the re  can be 
no  p e rm a n e n t  ty ra n n y  in the  l a n d ; — If it does not,  
there  can be  iko s ecu re  f re ed o m .— i t  is the organ  
th ro u g h  which the  censorial  power o f  the p e o p le  is 
e x e i te d ,  a n d  it i t  be s ilenced,  fu r ther  opinion n e -  
vei ca n  sp e a k  or be re sp ec ted .— G e n t le m e n ,  it 
is n o t  only necessary  to have this f reedom of  
c o m m unica t ion  upon publ ic  subjec ts  sanct ioned,  bu t  
i t should  be  c h e r i sh e d .— It  should be  f ree  from 
th e  a p p rehens ion  of  danger .— I f  it  be  coe rced  
it per ishes— from its effervescent  na tu re  it  canno t  
ex is t  in any  e n e r g y  or  be o f  any  value, i f  it be 
confined within narrow limits,  o r  subjec ted  to r igid 
regulations.  T h e r e  canno t  be fulness, i f  the re  may
not  be overflowing.------- 1 know not, gen t lem en ,  what
you may feel upon those ex officio informations, which 
are  growing into the  reg u la r  p rac t ice  o f  the  Crow n,  
and  which till m e  with dismay.— I know that  there  is 
a p ropens i ty  in power  to p u t  down whatever  may an i ­
m a d v e r t  u p o n  its excesses ,  and  I am equal ly  cer ta in  
tha t  th e  l iber ty  o f  the  press  will be effectually u n d e r ­
m ined ,  and  tha t  those who dare  not a t tack  it at  once  
and  by assault,  may y e t  gradual ly  depr ive  it o f  all its
e n e r g y  and  all its usefulness. ------- G en t lem en ,  the
la n g u a g e  of  crown lawyers upon this sub jec t  is equal ly  
r id iculous  and a larming.  Ju r ie s  are  told* that the  p e o ­
p l e  of these countr ies  ough t  to en joy  all th e  advan­
tages  o f  leg i t im ate  discussion, but  that  public  men and 
pu b l ic  m easures  ough t  not  to be  rep roached— their  
fee l ings  m u s t  not  be wounded, or their  r epu ta t ion  b le­
mished— disconten t  must  not be exci ted ,  or  the  affec­
t ions of the sub jec t  a l ienated from the  Ministers  o f  
the  crown. Good G od ,  gen t lem en ,  what  a delusion 
is a t tem pted  to be  p ract ised  upon our unders tand-  
ings by such sentiments .  How can the p r e s s â t  all ac t 
agains t the  m ach ina t ions  o f  bad ministers, bu t  by 
exposing their measures  and  themselves to public 
odium ? How can this be done  without aspersing their  
characte rs  and  hurt ing  their feel ings? H ow can  bad
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Jaws be  repea led ,  or  a bad  adminis t ra t ion  o f  them re ­
s tra ined,  b u t  by e x c i t in g  d iscon ten t  towards such Jaws 
a n d  reprobat ion  of  such minis te rs  ? A re  not all abuses 
removed,  and  all reforms effected th rough  the  very 
operat ion of  that  d isco n ten t ,  which is relied upon  as 
the  cr i te r ion of  sedit ion ?

G e n t l e m e n ,  in r e sp ec t  o f  the  freedom of the  press 
I  am h a p p y  to live in an  age,  in which the  early a t ­
tem pts  o f  this re ign  to ex t ingu ish  it  have been frus­
t ra ted  by  o n e  g rea t  const i tu t ional  A c t  o f  Par l iament ,  
which p laces  it, where  a lone  it can be  safe, in the’ 
J u r y  Box.  I mean the  L ibe l  Act ,  which will im m or­
ta lize  th e  m em ory  of  that  g rea t  m an ,  Charles  Fox. 
A  libel is now no lo n g e r  a mat ter  of  law, cognizable  by 
the  C o u r t  only and  by  the  J u ry  never .— Every  effort to 
control  the  press  m u s t  now fail,  unless ju r ie s  shall 
b e c o m e  servile in s t rum en ts  o f  ministers,— unless they 
can  b e  cu l led  an d  pack ed ,  willing and  obsequious in ­
s t rum ents  o f  whoever  chances  to be in power. T h e  
Libel  A c t  has en ac ted ,  that in every trial it  shall be 
c o m p e te n t  for the  J u r y  to find a verdict o f  guil ty,  or 
n o t  guilty,  upon the  whole m a t te r  submitted  to them, 
th a t  is, they  are to exerc ise  their  own j u d g m e n t ,  and 
to dec ide  upon th e  whole m at te r  general ly ,  not r e ­
s tr ic ted by  techn ica l  rules,  or  by  the opinion even of  
t h e  Ju d g e s ,  who pres ide  upon  the  trial. H e re  ju ry m e n  
a re  p re sen ted  with an oppor tun i ty  of  for ever  securing 
to the ir  coun t rym en  the  advantages  o f  free discussion, 
— they  are  restr ic ted  by no th ing  which can  control 
th e i r  op in ions— by no directions from the  Court.  
T h e i r  own consc ience  is to be  their  safe ^uide,  and if. # O 7
they  beiieve a work to be  well in tended ,  they never 
ought ,  and ,  I trust,  never  will subject  its author to 
pun ishm en t .  T h i s  is s imple,  plain, and pract icable 
d o c t r in e .— You are to dec ide ,  and  to decide with in ­
du lgence ,  upon th e  motives which actuated the author.  
I f  you believe him to b e  ac tua ted  by a malignant  spirit  
of  de t rac t ion ,  or  by  a  desire  to wound the feelings of  
an enemy,-—if  you bel ieve his motive to be personal  
and  malicious, and  not public  and generous,  you ought,  
without hesitation, to consign him to p u n i sh m e n t ;  but 
if  in looking through  the  whole work, you see  that it



is the  p roduct ion  of  a m ind  in ten t  upon publ ic  im ­
provem ent ,  that  the  au th o r  is in d ig n a n t  at  the  mis­
c o n d u c t  o f  others,  that  he  is ac tuated by  a  pu re  and 
h ones t  design to p rom ote  the  genera l  welfare o f  any 
por t ion  of  the  communi ty ,  and,  with a manly  daring, 
proclaims publ ic  abuses, you will j u d g e  liberally and  
candidly  of  his in ten t ion ,  and  in d u lg e  even his failings, 
when they  are  the  excesses of  good feeling.— - G e n ­
t lemen,  give m e  leave fur ther  to remark,  that  if y o u  
a re  to try  the  au th o r  of a long work, who directs  his 
lucubra t ions  to some justi fiable or  laudable  end ,  the 
f reedom of  the  press  vanishes, if  you  condem n him b e ­
cause,  in some one  p ag e  you find an  isolated passage 
in  which he m ay  have been mistaken,  or  in which his 
animadversion may have been  d isproport ioned to the  
object  of his censure. Y ou  should view the  co n tex t  
o f  the whole work, and dec ide  upon  the  whole. T h e  
quo animo i t  was wri tten— whether  the  au thor  was 
striving to sever the  affections o f  the  peop le  from 
the  constitut ion, or  whether  he  was labour ing  to 
have the  p eop le  adopted into the  consti tut ion,  in 
o rder  to p rev en t  that  very effect.

G en t lem en ,  having laid down these  general  and 
prel iminary observations, I will turn your  at tention to 
the  real source from which this work has orig inated —  
You  are appr ised  that  it purports  to be “  A  S ta tem ent  
“  of  the  P ena l  Laws which aggrieve the  Rom an  C a-  
“  tholics o f  I re land ,” and  the  object  is, by expos ing  to 
publ ic  view the  nature,  m ag n i tu d e  and  e x te n t  of  the 
restrictions  upon the Catholic  body, and  by dem o n ­
strat ing their  unconsti tutional tendency ,  to induce a 
repeal  o f  them G en t lem en ,  i t was written and p u b ­
lished, in consequence of  its be ing  giddily and rashly 
asserted, by very high authority,  that  the  restraints 
under  which R om an  Catholics  labored were slight.o >
few, and  trivial. T h a t  s ta tement  was followed by ano­
ther,  which was published in a governm ent  paper ,  and 
which was four or five times re-pr in ted ,  giving but  a 
partial s ta tem ent  o f  the  disabilit ies under  which the 
Catholics labored,  and  invit ing any man on the  other  
side to shew that  they ex ten d ed  further ,  or deprived the 
subjec t  of any fair enjoyment .  W a s  it criminal in



t h e  a u th o r  to o b e y  th e  s u m m o n s ,  a n d  tak e  u p  his pen 
to  d i sab u se  t h e  p u b l i c  a n d  shew, tha t  however  h ig h  the 
au th o r i ty  was, w h ic h  asse r ted  t h a t  the  C a th o l ic  g r ie ­
vances  w e re  few, s l igh t ,  a n d  trivial,  h e  was mis taken  ? 
G e n t l e m e n ,  I  c o n c e iv e  i t  was no t  on ly  not  cr iminal 
b u t  was l a u d a b l e — it  was  a  work  which  a  p ro u d  man 
m i g h t  b e q u e a t h  to  his  p o s te r i ty ,  as th e  b es t  l e g a cy  h e  
c o u ld  leav e  th e m  ; b u t  w h i le  i t  was a  laudab le  u n d e r ­
t a k in g ,  I  c an  s c a rc e ly  c o n c e iv e  a n y  m o re  hazardous  • 
b e c a u s e  I  d e fy  a n y  m a n  to  pub l i sh  his sen t im en ts  up o n  
t h a t  s u b je c t  w i th o u t  h u r t i n g  th e  fee l ings  o f  so m e  who 
t h in k  th a t  t h e  R o m a n  Catho l ics  a r e  too m u c h  in d u lg ed ,  
a n d  o u r  f r e e  co n s t i tu t io n  e n d a n g e r e d  b y  th e  pr iv i leges  
w h ic h  t h e y  a l r e a d y  en joy .  I t  is n o t  a n  easy  task to 
a r g u e  d o w n  in v e t e r a t e  p r e ju d ic e s  c o n n e c t e d  with 
im a g in e d  in te re s t ,  a n d  h e  m u s t  e n c o u n t e r  m u c h  hazard,  
who is to  b e  t r ied  b y  th e  very  m e n ,  u p o n  whose er rors  
h e  an im adver ts .

G e n t l e m e n ,  t h e  a u th o r  o f  this work has ce r ta in ly  
w r i t t e n  with w arm  a n d  in d i g n a n t  fee l ings ,— he felt 
s t r o n g ly  t h e  g r ie v a n c e s  which  h e  has  d e p ic te d  forci­
b l y  ;— he has  s p o k e n  with the  fee l ings  o f  ca lu m n ia te d  
i n t e g r i t y ,  a n d  has  fu lly  e v in ce d  his t i t le  to tha t  l ibe r ty  
w h ich  h e  seek s  fo r  h im se l f  a n d  his b r e th re n  ;— his 
s e n t im e n t s  a n d  h is  l a n g u a g e  a r e  cons t i tu t iona l ,  an d  
m an i fe s t ly  d e s ig n e d  to p r o m o t e  final h a rm o n y  am ongs t  
t h e  p e o p le ,  a n d  «rive p e r m a n e n t  s t r e n g th  to th e  e m ­
p i re .  B u t  t h e  G e n t l e m e n  on  th e  o th e r  s ide say, the  
w o rk  is c a l c u l a t e d  to e x c i t e  a la rm  a n d  d iscon ten t  
a m o n g  th e  p e o p le .  W h e n  d id  y o u  e v e r  h ea r  o f  any  
a p p e a l  m a d e  to  th e  p e o p le ,  c o m p la in in g  o f  par t icu la r  
laws o r  m ea su re s ,  a n d  r e q u i r in g  redress,  which was 
n o t  l iab le  to th is  o b je c t io n  ? T h e  v e ry  assertion, tha t  
t h e  R o m a n  C a th o l i c s  a r e  d ep r iv e d  o f  r ights  which 
th e y  o u g h t  to  e n jo y ,  is ca lcu la ted  to c rea te  some 
d e g r e e  o f  d i sc o n te n t ,  a n d  c o u ld  i t  b e  cons idered  as a 
c r im e ,  t h a t  the  work h ad  th a t  ten d en cy ,  without which  
a n y  r e m e d y  would  b e  im p o ss ib le ?  W h e n  we were 
lo o k in g  for  t h e  r e p e a l  o f  t h e  6 th  o f  Geo.  I. i t was 
n o t  t h o u g h t  t r e a s o n a b le  to w r i te  u p o n  that  sub jec t  
warmly  a n d  bo ld ly ,  a n d  to cal l  u p o n  the  p e o p le  to 
asser t  th e  i n d é p e n d a n c e  o f  th e  l a n d .— W e r e  not  sucii
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appea ls  calculated to exc i te  a larm and crea te  d isconten t  
W i l l  y o u  tell me how I could  write,  speak, or  so m uch  
as a i t icu la te  upon a sub jec t  ot  compla in t ,  and  endeavour  
to  in te re s t  others in the  cause,  without e x c i t in g  dis­
c o n te n t  ?— all discussion upon  publ ic  subjec ts  exci tes  
d iscontent ,— W h y  ? B ec ause  the  diffusion o f  know­
le d g e  lets the  p eop le  know the  s tate in which they 
are ,  a n d  ascr ibes  the ir  sufferings to causes  which 
they  did not  unders tand  to exist .— It  must  b e  the  effect 
of  discussion u p o n  such subjects,  to r e n d e r  a  n u m ­
b e r  o f  th e  subjec ts  dissatisfied with the  state o f  
the  Jaw or  the  governm ent .  Such  is always the  p ro ­
cess,  when im provem ent  is sought  th ro u g h  th e  m e ­
dium of  th e  press .— Grievances  exist ,  e i the r  in the  
law, or  in the  administra tion of  it,— the m at ter  is c a n ­
vassed,— facts a re  s tated,— the  p eop le  a re  dissatisfied, 
a n d  to some degree ,  p e rh a p s  inf lamed;  b u t  the  A t ­
t o r n e y  G e n e r a l ,  who only thinks o f  one  side o f  the  
subject,  is all a m azem en t ,  th a t  the re  should be an y  
complain t ,  an d  tha t  the  t ranquill i ty o f  gov e rn m en t  
should be  invaded ; and,  he talks,  o f  the  insulted feel­
ings o f  a  brave and  amiable  nobleman,  who, perhaps ,  
was very litt le,  if  a t  all, in the  contempla t ion  of  the  
author ,  while his m ind  was filled with the  sufferings 
o f  millions, and  occup ied  in  reviewing th e  past,  and  
an t ic ipa t ing  the  fu ture.

G e n t l e m e n ,  this book does state,  with g rea t  m i ­
nuteness,  an  infinite var ie ty  o f  ways in which the  R o ­
man Catholics  o f  I re land  suffer and  are  inferior  to the  
Pro tes tan ts  o f  the  country ,—  it  canvasses the  causes 
and  the  effects o f  this distinction, an d  it  in troduces 
topics,  without  which it  would be  lame and im po ten t  
indeed  : namely ,  the  m al ignant  and  hostile spir i t  o f  
the  very p r inc ip le  o f  this distinct ion,— it states truly, 
the  foundation u p o n  which it  stands, and upon  which 
it  is justi f ied .— It  says tha t  this pr inc ip le  goes to hur t  
the cha rac te r  o f  the  R o m a n  Catholics,  and  to withhold 
pa t ronage  and  protection from them  in a  thousand 
ways. W h a t  is i t  upon which the  exclusion of  this 
class of men from the  benefit  o f  equal  rights is justifi­
ed ? I t  is by  an imputat ion,  which  marks them out as 
morally t a in ted—as professing doctr ines and opinions,
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w h ich  r e n d e r  t h e m  b a d  m e n ,  in p r iva te  l ife,  and as 
p u b l i c  m e n ,  d a n g e r o u s  a n d  b ad  c i t izens.  I t  im pu tes  
to  th e m ,  t h a t  th e y  hold  n o  fa ith  with persons  of  a 
d i f fe ren t  r e l ig io n ,— t h a t  th ey  b ea r  no  a l l eg ian ce  to a 
p r o te s t a n t  p o w er ,— th a t  an  oa th  has n o  obligat ion upon  
t h e m ,  as l iv ing  u n d e r  a c h u rc h ,  th e  head  o f  which 
vvieids a  d o m in io n  over  r i g h t  a n d  wrong,  which  it  
w ould  p e r h a p s  b e  im p io u s  to ascr ibe  even to th e  
D e i t y  ;— t h a t  i t can  p a rd o n  a n y  a c t  d o n e  for the p r o ­
m o t io n  o f  th e  R o m a n  C a th o l ic  re l ig ion  and power ,  an d  
a l te r  a n d  m o d i fy  t h e  v e ry  n a tu re  o f  v i r tue  and  vice. 
I n  vain  h av e  t h e  C a th o l ic s  d isc la imed,  u p o n  oath, 
t h e s e  im p u ta t io n s  ; co l leg es  a n d  univers i t ies  o f  h igh  
a n d  es tab l i shed  r e p u ta t io n  h av e  d e n ie d  th em ,  an d  e x ­
p r e s s e d  i n d i g n a n t  sorrow th a t  such  op in ions  should 
sti l l b e  a s c r ib e d  to th em ,  a n d  th a t  this in ju r ious  c a ­
l u m n y  shou ld  b e  m a d e  t h e  foundat ion  o f  p re c lu d in g  
p e r s o n s  o f  th a t  r e l ig io n  f rom th a t  poli t ica l equal i ty ,  
w i th o u t  which  it  is im poss ib le  to p r e t e n d  to th e  en jo y ­
m e n t  o f  th e  Br i t i sh  C ons t i tu t ion .

G e n t l e m a n ,  I am  n o t  over  s ta t in g  what  is r e p re s e n ­
t e d  in this B o o k ,  as t h e  effects o f  these  res t r ic t ive  laws, 
a n d  se t  fo r th  in d e ta i l .— T h e  A u th o r  fe l t ,  th a t  th e  
C a th o l i c  b o d y  was m o r e  i n ju re d  b y  th e  spir it  o f  th e  
laws, th a n  b y  t h e  laws them se lves— C a n  an y  m an  doub t  
t h e  t ru th  o f  th e  asser t ion  ?

Is  i t fa lse a n d  m al ic ious  to say, th a t  gen e ra l ly  s p e a k ­
i n g ,  th e  e f fec t  o f  those  laws is to d e g r a d e  and  k e e p  
down th e  C a th o l i c  b o d y  ?— to dep r ive  th e m  o f  the i r  
n a tu ra l  s i tua t ion  in Soc ie ty ,  an d  des troy  th e  effect o f  
c h a r a c t e r ,  which  is t h e  most  va luab le  p roper ty ,  which 
a n y  m an  can  e n j o y ;  p e r h a p s  th e  au thor  has exposed  
th e s e  p r e ju d ic e s  too s t rong ly .  I do n o t  ad o p t  the  
s e n t im e n t s  o f  ev e ry  p a r t  o f  his W o r k .  T h e r e  may be  
a  few, a n d  b u t  a very  few passages ,  which I  would  
h av e  advised th e  a u t h o r  n o t  to have  wri tten,  or have 
so f ten ed  down : th is  is an  a ck n o w le d g m e n t  which  1 
would  be  co m p e l l e d  to m ak e  o f  every book ably  an d  a r ­
den t ly  wr i t ten ,  w h ic h  I  have  ev e r  met .  B u t  t h e r e  is no 
m a n ,  whose m in d  is n o t  h ea ted  with p r e ju d ic e  upon  
th is  subjcct,  can  e x a m i n e  this book without  fee l ing  
a  sy m p a th y  with th e  author^ a n d  without asc r ib ing  to
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him a bona fide  good wish to am algam ate  all the people  
o f  the  Empire  and  to  ren d e r  the  consti tution s trong 
and  im pregnable ,  by un i t ing  every sect  in its defence.

I never  knew a cold hear ted  m an  do a noble  a c t—  
T h i s  W o r k  is written with the ardour  and spirit  of  a 
man who fel t  what he  described ; and the  in ten t  and  
b e a r in g  of the  e n t n e  work is to be  taken into your  con­
sideration.— R e a d  the t ex t ,  with care and impartiality,  
a n d  you will find that  the object  of the  W r i t e r  was— a 
condem nat ion  of  the Pena l  Cot ie -—R e a d in g  it  wih 
tha t  view, you canno t  consider  it as dangerous  or cri­
m in a l— it is not  calcula ted so m uch  to a larm,  as to 
m ak e  an impression upon the Pro tes tan t  hear t,  favora­
ble  to the  Catholic  cause,  re ly ing  upon  and  ap p ea l in g  
to the ben ign i ty  oi the ir  na ture  and their  e n l ig h ten ed  
feelings.— It  is not  im pu ted  to any individual  that  he 
is influenced by an unjust ,  oppressive or il l iberal spirit.  
B u t  the au thor  com pla ins , tha t  the  Ant i -Catho l ic  C ode  
of  laws crea ted  and prolongs an hostile disposition—  
T h a t  the}7 constitute an  e ng ine  of power, which is not  
to be trusted with safety to any body of  m e n —that  this 
power  b e ing  founded on jea lousy  and  distrust will p ro ­
bably b e  exerc ised  with harshness  in whatever  hands 
it  may be  p laced -—is not this a fai» consideration of  
the  subject.  Does  it  reflect upon  the  P ro tes tan t  
c r e e d — the  P ro tes tan t  people .  Listen to the  author
h imself— in the  first P a r t ,  page  67, he says-------

“  T h i s  S ta tem en t  ex tor ted  from our  sufferings, may 
<c possibly b e  te rmed  an invective agains t  our P ro tes -  
“  t an t  fellow subjects.  Far  be  such  an intent ion from 
“  our  thoughts.  W e  solemnly disclaim it. W e  know 

the  ben ign i ty  of nature,  the generous  and  en l igh ten-  
tc ed  feel ings  which belong to our  es timable fellow 
a  countrymen.  W e  im pute  to them  no inna te  hostility, 
“  no injustice,  no oppression, no ill iberal principles.  
tc B u t  we com pla in  of  the Anti  Catholic  Code of  Laws, 
“  which necessar ily p roduce  a hostile disposition. W e  
“  complain only of  the  injustice and  oppression which 
“  those in to le rant  Laws continually create and prolong 
“  — Laws which invest the  ruling class in I re land  with 
“  a monopoly of  power , not to be  trusted with safety to 
“  any body of  men whatsoever,— Laws which taint  the
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' t: ea r ly  th o u g h t ,  v i t ia te  t h e  e d u c a t io n ,  p e r r e r t  th e  hear t 
“  mis lead  a n d  d a r k e n  t h e  u n d e r s t a n d i n g .— S u ch  a 
“  C o d e ,  in o u r  o p in io n ,  m u s t  necessar i ly  c o r ru p t  th e  
u  p r a c t i c e  o f  those ,  w h e t h e r  C a th o l ic s  o r  P ro tes tan ts  
44 w hom  it  would  p ro fess  to  e x a l t ;  and  m u s t  debase  
“  w h o m  i t  would  d i s t in g u i s h  with  excessive  p r iv i leges  
“  a n d  pow er .”

[A g a in  h e a r  h im  in  pagfe 237] ,
“  T h e  A n t i - C a t h o l i c  C o d e  o f  Laws,  is t h e  sole sourse 

“  o f  all t h e  in ju s t ic e  w h ic h  w e  h av e  s ta ted .  I t  inspires  
u  e a r ly  s e n t im e n t s  o f  avers ion  a n d  c o n t e m p t :  i t  nurses  
“  those  v ic ious  s e n t im e n t s  to  m a tu r i ty ,— holds o u t  r e -  
“ w ards  a n d  h o n o u r s  fo r  t h e i r  cu l t ivat ion  and  e x e rc i se  : 
“  a n d  diffuses  i n t o l e r a n c e  and  p e r se c u t io n ,  th ro u g h  eve-  
“  ry  s t a g e  a n d  d e p a r t m e n t  o f  l ife.  H o w  can we a r ra ign  
“  P r o t e s t a n t s ,  i f  t h e y  m e r e ly  ob e y  th e  sp ir i t  o f  the  Laws,  
“  a n d  co n fo rm  to  p r in c ip l e s  s an c t io n e d  by  t h e  s ta te  ? 
u  H o w  shall  we  c o n d e m n  th e  S h e r i f f  and  J u r y ,  whose 
“  m a l -p r a c t i c e s  flow n o t  f rom  m a l ig n i ty  o r  wilful in jus -  
“  t ice ,  b u t  f rom false p r in c ip l e s  o f  ed u ca t io n ,  p re ju d ic ed  
u  hab i ts  o f  t h in k in g ,  a n d  ab o v e  all from th e  s landerous  
“  im p u ta t io n s  w h ic h  t h e  P e n a l  C o d e  c ru e l ly  affixes to 

t h e  mora ls  a n d  i n t e g r i t y  o f  the  Ca th o l ic  fellow ci t izens.  
u  I t  c a n n o t  b e  d e n ie d ,  th a t  th e  ln to l le ran t  p r in c ip le  of  

“  this c o d e ,  m u s t  p r o d u c e  t h e  s am e  effect  u p o n  the  m e m -  
4i b e r s  o f  o n e  re l ig io n  as  u p o n  those  o f  a n y  o ther ,— tha t  
“ th e  P r o te s t a n t s  wou ld  h av e  e q u a l ly  j u s t  g rounds  o f  
“ c o m p la in t ,  w e re  t h e y  d e b a s e d  to th e  p r e s e n t  cond i t ion  
u ot t h e  C a th o l ic s ,— t h a t  t h e  l a t te r  would  na tura l ly  be  as 
“  l ikely  to a b u s e  ex cess iv e  power ,  as th e  former .  N o  
“  d o u b t  th ey  would.  I t  c a n n o t  b e  o therwise .”

I have  m e t  m a n y  e n l i g h t e n e d  P ro te s tan t s ,  whose 
op in io n s  h av e  b e e n  e n t i r e ly  c h a n g e d  with r e g a rd  to 
th e  C a th o l ic s  o f  th is  c o u n t ry ,  who a t  this day bel ieve  
t h a t  to b e  wisdom a n d  ph i lo so p h y ,  which  o n c e  th e y  
d e n o u n c e d  as t r e a so n .— W e  c a n n o t  h o p e  an universal 
an d  in s ta n ta n e o u s  c h a n g e  o f  m i n d — b u t  we can n o t  
reasonab ly  do u b t ,  bu t  th a t  i t  will finally t ak e  p lace  u p ­
on this sub jec t ,  an d  I h av e  n o  d o u b t  b u t  tha t  the  Book  
u n d e r  p ro sec u t io n  \ \ i il hasten th e  crisis o f  universal  
tolera tion.

G e n t l e m e n ,  T h e r e  a r e  m e n ,  who d e e m  i t  s e d i t i o u
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a n d  libellous, a n d  in  som e  m easure  treasonable ,  tha t  
a n y  m an  should a t t e m p t  to  shake o r  dis turb the es ta ­
bl ished  system, by  v ir tue  o f  which  the  P ro tes tan ts  e x ­
erc ise  a monopoly of  civil r ights .— T h i s  sec t  is in a 
s tate o f  rap id  decay— a n d  I  in d u lg e  en l ivening  p r e ­
sages  tha t  the  su cceed ing  genera t ion  will scarcely know 
th a t  such a sec t  ever  exis ted .

I t  is said, th a t  the  Cathol ic  is in  the  full en jo v m en t  
c f  th e  r ig h t  o f  p ro p e r ty — o f  most  o ther  civil r ights—  
th a t  th e y  m ay  cultivate  t rad e— m ay e n te r  into p rofes­
sions— purchase  esta tes ,  with li t tle o r  no  control.  I f  
this b e  so, as unques t ionab ly  it  is to a  g rea t  degree ,  
why should th e re  b e  an y  distinction as to civil qualifi­
cations, th e  na tura l  a n d  necessary  resul t  o f  such a c ­
qu is i t ions?  Is  i t  no t  absurd ,  tha t  a com m uni ty ,  c o n ­
sist ing of  four  fifths o f  the  peop le ,  should have u n ­
b o u n d ed  r igh ts  as to the  acquis ition o f  p roper ty ,  and  
b e  l imited  an d  m anacled  as to the  priv i leges  cons t i tu ­
tionally  in h e re n t  to p ro p e r ty ?  It  is a  d isfranchise­
m e n t  injurious to th e m  an d  to the  S ta te— inconsis tent  
wi th the  vital p r inc ip les  of  our  Cons t i tu t ion— which 
c anno t  b e  to lera ted— which canno t  last— which the  
P ro tes tan ts  themselves  must  p u t  down— and which 
while it exists,  must  im pair  the s trength  of  the  c o m ­
m u n i ty — and p u t  the  Consti tu t ion and the E m p ire  at 
hazard .

G e n t l e m e n ,  D id  the  A t t o r n e y  G e n e r a l  shew 
a n y  passage in this so m u c h  censured  book, which 
te n d e d  to crea te  in the  Cathol ic  C om m uni ty  o f  Ireland
an y  genera l  spirit  o f  insurrection against the  laws__
an y  insubordinat ion to th e  G ove rnm en t  o f  the  c o u n ­
t ry— any ten d en cy  to invite,  or to harbour  a  foreign 
invader  ?— L e t  the  passage b e  shewn, and  po in ted  
o u t — I f  I am  told, in answer, that in general, i t goes 
to dissatisfy an d  discontent ,  I must sit down, and never  
rise to jus tify it— because,  from the  na ture  o f  every 
complaint,  i t  must ,  m ore  or  less, exci te  discontent.—  
T h e re  is no candid  m ind  can read the  work, without 
seeing a bu rn in g  zeal to ext inguish  all those disabi­
li ties,  in o rder  to a per fec t  en jo y m en t  of  civil rights,  
and to en l is t  in defence  of  the  Const i tu t ion every in ­
dividual in the  land.



I  shall  now  call  y o u r  a t t e n t io n  to the  passage  fop 
which  t h e  p u b l i s h e r  is p ro se c u te d ,  a n d  w hich  is to be 
found  in a N o te ,  p a g e  2 2 9 .— I t  is as follows :-------

* “  A t  t h e  S u m m e r  assizes  o f  K i lk en n y ,  1810, 
“  o n e  B a r r y  was c o n v ic te d  o f  a  capital offence, for 
“  w h ich  h e  was a f te rw ards  e x e c u te d .  T h i s  m a n ’s case 
“  was  t ru ly  t rag ic a l  ;— h e  was wholly in n o c e n t— was a 
u  r e s p e c t a b l e  C a th o l i c  f a r m e r  i n 7th e  coun ty  o f  W a -  
“  te r fo rd ,  in g o o d  c i r c u m s ta n c e s .— His in n o c e n c e  was 
“  c lea r ly  e s ta b l i sh ed  in t h e  in te rva l  b e tw een  Ins con-  
“  v ic t ion  a n d  e x e c u t i o n .— Y e t  he  was h a n g e d ,  p u b -  
“  l ic ly  avow ing  his i n n o c e n c e  ! ! ! T h e r e  were  some 
u  s h o c k in g  c i r c u m s ta n c e s  a t t e n d in g  this  case,— which 
“  t h e  D u k e  o f  R i c h m o n d ’s adm in is t ra t ion  may y e t  b e  
u  inv i ted  to e x p la in  to P a r l i a m e n t . ”

T h i s  is th e  m a t t e r  c h a r g e d  to  b e  a  l ibe l  upon  the 
L o r d  L i e u t e n a n t ,  an d  his M a je s ty ’s G o v e r n m e n t ;  
a n d  i t  is now  c o n t e n d e d ,  t h a t  the  work conveys  this 
i m p u ta t io n ,  th a t  th e  Lord  L ie u te n a n t ,  with full  
k n o w le d g e  o f  his i n n o c e n c e — refused to p a rd o n  th e  
m a n ,  b e c a u s e  h e  was a  Cathol ic .  Poss ib ly  an i n g e ­
n io u s  s p e c ia l  p le a d e r ,  with p r o p e r  averm en ts ,  to be  
a f te rw ards  p r o v e d ,  m i g h t  shew this g ro u n d  o f  im p u t a ­
t ion ,  to b e  c o n v e y e d ,  a n d  no  d o u b t  i t would b e  an 
h eav y  c h a r g e .— B u t  1 asser t  th a t  th is  p a ssag e  does  not  
n ecessa r i ly  im p o r t  a n y  such  c h a rg e ,  a n d  as th e r e  is 
n o t  a n y  a v e r m e n t  to e x t e n d  its m e a n in g ,  no such 
m e a n i n g  o u g h t  to b e  asc r ibed  to it.— T h e  A t t o r n e y  
G e n e r a l  will n o t  suffer t h e  T r a v e r s e r  to p rove  the  
t r u th  in his v ind ica t ion ,  an d  th e r e fo re  o u g h t  h imself  
to  b e  c o e rc e d  with in  th e  limits  o f  th e  law in ascr ib ing 
a  c r im in a l  m ea n in g .

I call  fo r  th e  o p in io n  o f  y o u r  Lordsh ips  upon  this 
su b jec t ,  th a t  th e  passage ,  se t  forth  in th e  information,  
is no t  l ibellous  per sei a n d  c a n n o t  be  m a d e  so b y  
add i t iona l ,  ex t r in s ic  e v i d e n c e ; — there  b e in g  no 
a v e r m e n t  in th e  r ec o rd  to le t  in such ev idence .  
T h i s  d o c t r in e  is laid dow n  ex p re s s ly ,  in the  case of  
IIa w es  v. H awkey, 8. Last ,  42 9 ,  an d  in the  K in g  v. 
l l o m e , Coxcp. 6 8 4 . - - T h e r e  m u s t  b e  a dis t inct  ch a rg e  
oi a necessary  c r im in a l  im p o r t  m a d e  against  th e  person
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a l leged  to b e  l ibelled, or  it m u s t  be  dis tinct ly  averred  
a n d  shewn by legal p lead ing ,  that  a  c r im e  has been  so 
im p u ted  to that  individual ,  in its na ture ,  l ibellous.
, w G en t lem en ,  I,  at  once ,  admit ,  tha t  if  i t could 
be  proved to you r  satisfaction, th a t  the  a u tho r  o f  this 
book did im p u te  to the  L ord  Lieutenant o f  Irelan d , the

3 ’ T  ,aCt / efusi" g  Pard° ”  to an innocen t  
m an ,  because  he  professed th e  R om an  Cathol ic  R e l i ­
g ion— as it would be one  o f  the  most  base  and  abom i-
na  Je acts,  which a  c h ie f  Governor  could commit ,  so it  
would be a most  a trocious  libel, i f  i t were m is- imputed  
to  him B u t  I do say, th a t  the re  is no legal  g ro u n d  
-01  such a c h a r g e - —that there  is no t  a scintilla  o f  evi­
d e n ce  to su p p o r t  it, without  t ra m p l in g  down the  rules 
of p lead ing ,  and the  securi ty  o f  the  subject.  I  have 
alt eady stated,  that  there  is an  averm en t  in this infor­
mation,  that  the  publicat ion was of  a n d  co n c e rn in g  the  
Lot d  Lieutenant, b u t  not  o f  and  co ncern ing  th e  e x e r ­
cise o f  the  p rerogat ive  o f  pardoning.

Mr.  J u s t i c e  D ay .. T h e  s ta tem ent  in th e  in fo rm a­
t ion is no t  so strong.  T h e  al legat ion is, that  i t  is a 
l ibel of and  co n ce rn in g  the  L o rd  Lieutenant a n d  the 
Minis ters  ac t in g  u n d e r  him.

Mr.  B u r r o w e s . You* Lordships  will therefore  
have to de te rm ine ,  whe ther  i t  be  a L ibe l  p e r  se, or  not,
and  f o r ' t h a t  purpose ,  I b e g  leave to read  it  ao-ain__
(which Mr.  B .  did).  °

G en t lem en ,  G ive  me leaye to say, that  a  m an  m ay
b e  convic ted and e x e c u te d ;  and  a l though  lie be inno ­
cen t ,  suc.i an  event  casts no necessary imputat ion  u p ­
on  the  Cour t  or the  J u r y ; - t h e  Counsel,  for th e  p rose ­
cution,  or  the  Governm ent .  I t  is only  saying, that  
h um an  na tu re  is fallible,  and that  the.laws are  not  p e r ­
fect. I  know it  is a b e n ig n a n t  p r inc ip le  o f  our  law, 
tha t  it is b e t t e r  tha t  n ine teen  guil ty  persons should  
escape,  than tha t  one  innocen t  person should suffer. X 
have no doubt ,  that  five hundred  guil ty  persons do  es­
cape,  for one innocen t  m an  who suffers. T h e  j u d g e  
and Ju ry  must  receive  the  evidence  from the  test imo­
ny of W itnesses ,— who may b e  co r rup t ,  pre judiced  
qr,pustaken. J ’
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M r.  Justice D a y .  D o  y o u  r e m e m b e r  th e  case o f  a 
m an ,  who was  t r i ed  b e fo re  Lord Chief Justice H a l e ,  for 
m u rd e r?

M r .  B u r r o w e s .  M y  L o r d ,  I  do, a n d  th e r e  are 
m a n y  cases  o f  a  s im i la r  n a tu r e .  T h e  m a t t e r  c h a rg e d  
to  b e  l ibe l lous ,  is a  m e r e  s ta t e m e n t ,  t h a t  a  man was 
co n v ic te d  o f  a  c ap i ta l  o f fence,  a n d  e x e c u t e d — th a t  he  
was i n n o c e n t ,  a n d  th a t  t h e r e  w e r e / s o m e  sh o ck in g  c i r ­
c u m s ta n c e s  a t t e n d i n g  his case,  w h ich  th e  Lord/Lieu- 
tenant's G o v e r n m e n t  m a y  b e  inv i ted  to e x p la in  in P a r l i ­
a m e n t .  T h i s  c a n n o t  b e  l ibel lous ,  p u r  ^ e x c e p t  in im a g i ­
n a t io n ,  a n d  f a n c y — th e  m o rb id  fee l ings  o f  an  Attorney 
General o r  t h e  d e l i c a c y  o f  a V ic e r o y .— T h e  J u r y  
c a n n o t  a c t  u p o n  s u c h  g ro u n d s ,  a n d  w hen  th e  invest i ­
g a t io n  is b e fo re  P a r l i a m e n t ,  wh ich  is c h a l l e n g e d ,  i t 
will a p p e a r ,  w h o  a r e  t h e  t ransg resso rs— B u t  that  
e v e n t  is s o u g h t  to b e  a n t i c i p a t e d  b y  this  in formation ,  
a n d  e x c e p t  t h e  p r e s e n t  J u r y  b e  ca l led  for  th a t  p u r ­
p o se ,  I  c a n n o t  s ee  fo r  w hat  p u r p o s e  they  a re  now im -  
p a n n e l l e d .  T h e  Officers  o f  the  C ro w n  know th a t  they  
c a n  h av e  n o  j u d g m e n t  u p o n  this in form at ion  T h e y  
kn o w *it is im p o ss ib le  to sustain th e  in n u e n d o s  b y  
p r o o f ; — a n d  th a t  t h e r e  a r e  n o  av e rm en ts  to which 
a n y  e v i d e n c e  g iv e n ,  c a n  a p p ly .— T h i s  t ria l ,  
t h e r e fo re ,  c an  h av e  n o  o th e r  o b je c t ,  b u t  to influ­
e n c e  a n  in q u i ry ,  which  m a y  h e re a f t e r  take  p lace  ;—  
a n d  w h e n e v e r  i t  does ,  th e  A t t o r n e y  G e n e r a l  will 
s ta n d  e x c u l p a t e d .  N o  h u m a n  tes t im ony  will satisfy me,  
t h a t  h e  w o u ld  su ffe r  an  i n n o c e n t  m an  to b e  e x e c u te d ,  
k n o w in g ,  o r  b e l i e v in g  h im  to b e  in n o c e n t .  B u t  theré  
m a y  b e  b la m e ,  in  w h ic h  h e  does  n o t  p a r t ic ip a te  ; and  
t h e r e  m ay  b e  i n q u i ry ,  in  w h ich  h e  m a y  assist,— not as 
a f fec t in g  h imself ,  b u t  w h ich  m a y  a t ta c h  upon  others.  
I t  is r id icu lous ,  to su p p o se ,  th a t  t h e  d o cu m en ts  which 
h av e  b e e n  read  b y  h im ,  a n d  which  have no t  b een  
p ro v ed ,  shou ld  h av e  a n y  in f lu en c e  upon  the  p re se n t  
case.  T h e y  should  have  b e e n  reserved  for th a t  inves­
t iga t ion  w h ich  is c h a l l e n g e d  before  a n o th e r  t r ibunal .  
B u t ,  G e n t l e m e n ,  i f  i t  shall  g o  before  tha t  t r ibunal ,  
l e t  i t n o t  b e  a c c o m p a n i e d  b y  t h e  verdic t o f  a  J u r y  to 
sh e l te r  th e  gu i l ty .  U p o n  this in form at ion ,  y o u  a re  not 
w a r ran te d  in  f in d in g  a v e rd ic t  a g a in s t  t h e  D e f e n d a n t
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T h e  m at te r  con ta ined  in that  in formation is no libel 
p e r  sc ; and  th e re  is no  av e rm e n t  warrant ing  a  f i n d in g  
which  im putes  a guil ty  in tent ion .  I  will read it dis­
t inct ly  to you,  and  I will ask you,  whether  you  m ust 
u n d e r s tan d  th a t  this passage  m ean t  to convey a  posi­
tive a l lega t ion ,— tha t  upon  an application to the  Lord  
L ie u t e n a n t  for pardon,  h e  refused to g r a n t  it, a l though  
h e  knew  that  the  m an  for whom it was sought  was in ­
nocen t ,  an d  th a t  h e  refused it, because  the  man was 
a R om an  Catho l ic .  T h a t  is the  violent ex tens ion  of  
th e  m e an in g ,  which  is necessary  to be  given to  this 
passage,  to consti tute  i t a l ibel. I m igh t  grant,  for a r g u ­
m e n t  sake, th a t  by re fe rence  to o ther  mat ter,  you  m & h t  
th ink  it  was so m eant .  B u t  th e re  not  b e in g  an y  
a v e rm en t  to author ize  such a  reference,  y o u  must  take  
i t  from the  words themselves , that  their  m ean ing  was 
unam biguously  such as is con tended  for. [H ere  Mr. 
Burrowes read the passage.]

\V hat,  G e n t le m e n ,  can we infer  from this, tha t  the 
L o id  L ie u te n a n t  is cha rg ed  with having  ex ecu ted  th s  
m an ,  because  he  was a R om an  Cathol ic ,  knowing that  
he  vyas guil ty  ? W h a t  does L o rd  E l l e n b o r o u g h  
say, in the case o f  H awkes. a. H aw key, 8. E ast, 4 3 1  ? 
H e  says, “ 1  hat  no th ing  can be more clear,  than the  
“  rule laid down in the  books, and which has been  con -  
‘‘ s tant ly  adop ted  in pract ice ,  n o t  only  where the  
‘ words spoken do  not,  in themselves, natural ly con-  
‘ vey the  m ean ing  im pu ted  by the  innuendo ,  b u t  also

where they  are  ambiguous,  or  equivocal,  and  requ i re  
‘ explanat ion ,  by  re fe rence  to some extr ins ic  mat ter,

to m ake  them act ionable  ; it m ust not. only be p red i- 
“  cated, that such m atter existed, but ,  also, tha t  the  
u  words were  spoken o f  and concerning that m atter 
A n d  as th e re  was not  any colloquium averred, it 
was decided,  tha t  the  innuendo did not  en la rge  the  
sense of the  words, or  supply  the  want o f  a collo­
qu ium.

Now, in this case, the re  is nei ther  colloquium, aver­
ment,  nor  evidence. I  would have objec ted  to evi­
dence, if  it had  been  offered, because  there is no aver­
m en t  in the  record, to which the  evidence would have 
applied.  I t  is not averred,  tha t  any  applicat ion was
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m a d e  for  p a r d o n ,  o r  t h a t  t h e  V i c e r o y  was a p p r i z e d  o f  
th e  m a n ’s i n n o c e n c e ,  o r  t h a t  h e  was a p p r i z e d  o f  his 
r e l ig io n .

I n  th e  ca se  o f  t h e  K ing . a. Horne, Cowp. 672 .  it is 
d e t e r m in e d ,  th a t ,  “  as  to th e  m a t te r  to b e  charged 
“  w h a te v e r  c i r c u m s ta n c e s  a r e  necessary  to cons t i tu te  
“  th e  c r i m e  i m p u t e d  m u s t  b e  se t  out .” — N o w  where  
a r e  t h e  words  h e r e ,  im p o r t in g ,  th a t  a n  ap p l ica t ion  was 
m a d e  to  t h e  L o rd  L i e u t e n a n t  for  p a rd o n ,  an d  th a t  he  
r e fu s e d  it, b e c a u s e  th e  co n v ic t  was a R o m a n  C a tho l ic  ? 
— T h e  A t t o r n e y  G e n e r a l  says , h e  does  n o t  know, to  
this  hour ,  w hat  t h e  m a n ’s re l ig ion  was.— I am p e r su a d e d  
o f  it, a n d  if i t  w e re  m e n t i o n e d  to  hi-m, as a  motive  to
in f lu e n c e  his  c o n d u c t ,  he  w ould  have  sp u rn e d  a t  il.-__
W h y ,  t h e n ,  sh o u ld  this  im p u ta t io n  b e  in fe r red  ? I t  is 
s ta ted ,  t h a t  h e  was in g o o d  c i r cu m s tan ces ,  an d  m igh t  
i t  n o t  b e  s u g g e s t e d  f ro m  t h e n c e ,  th a t  he  was h a n g e d  
b e c a u s e  h e  was w ea l thy ,— or b e ca u se  h e  was a f a rm er ,  
o r  b e c a u s e  h e  r e s id e d  in IVaterford ?— for all these  
c i r c u m s t a n c e s  a r e  s ta t e d  in th e  p u b l ic a t io n  ; a n d  it 
w ould  b e  a b s u r d  to a d m i t  o f  a n y  such  in fe rence .  B u t ,  
G e n t l e m e n ,  I  r ea l ly  fee l  this to be  a  w as te  o f  t im e ,  
a n d  will  n o t  dw el l  l o n g e r  u p o n  t h e  topic ,  which  is 
b r o u g h t  fo rw ard  for  t h e  p u r p o s e  o f  p r o c u r in g  a  J u r y  
to  a c t  u p o n  th e  a l l e g a t io n  o f  a  c r im e ,  with r e sp ec t  to 
w h ic h  n o  j u d g m e n t  c an  b e  p ro n o u n c e d ,  fo r  the  m a n i ­
f e s t  p u r p o s e  o f  s ta t in g  su ch  v e rd ic t  in anotlver trial ,  
a n d  n o t  w i th  a  v iew  to  p u n i sh  th e  D e f e n d a n t  ;— for 
t h e  A t t o r n e y  G e n e r a l  will n o t  ser iously  say, th a t  lie 
c a n  ca l l  fo r  j u d g m e n t ,  in  c a se  o f  a  conv ic t ion ,  n o r  will 
h e  s q u a n d e r  t h e  t r e a su re  o f  a  well e a r n e d  repu ta t ion ,  
b y  s u c h  an  asser t ion .

G e n t l e m e n ,  i f  I a m  r i g h t  in  what  I  have been u r g ­
in g ,  a n d  t h e  C o u r t  shall  a g r e e  with m e,  I  shall  be r e ­
l i e v e d  f ro m  a n o t h e r  p a r t  o f  this case,  into which I  m us t  
e n t e r  with  m u c h  r e lu c t a n c e ,  to which I have  b e e n  
c h a l l e n g e d ,  a n d  f ro m  which  I  will  no t  fly.— I f  I s ta te  
a n y  th i n g  u n p le a s a n t ,  i t  will s t in g  no man more ,  t i ian 
t h e  m a n ,  who is b o u n d  by  his d u ty  to m ake  t h e  s t a t e ­
m e n t .  I f  t h e  A t t o r n e y  G e n e r a l  had  r e fe r red  i t  to 
y o u r  o p in io n ,  w h e th e r  t h e  m a t te r  c o n ta in e d  in  th e  in ­
format ions  c o n s t i tu t e d  a  l ibel ,  w i thout  f u r th e r  ev id en ce
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or  exp lanat ion ,  which must  b e  the  final issue o f  the 
prosecu t ion ,  I  conceive,  th a t  he  would have dis­
c h a rg e d  his duty .— I would have jo in ed  issue with him. 
— 1 am ready to s tand  by  tha t  opin ion now, and to r e ­
lieve the J u r y  from an  unp leasan t  and  irksome duty.  
W e  will a rg u e  this case, as upon a dem u rre r  to th e  i n ­
formation,— we will withdraw the  p lea  o f  not «uil ty  
for the  purpose ,— thus we will adm it  the  fact, and  avoid
all painful  an d  invidious s ta tem en t  and language .__
It  that  b e  n o t  acced ed  to, as, I perceive ,  i t  sha l î  not,  
I must  d ischarge my duty  also. Every  man, o f  every 
rank,  even th ough  not  an  At torney  Genera l ,  has a 
consc ience  o f  his own ; and  there  is no man fit to hold 
his r an k  in society, who will not  boldly follow the  sanc­
tions  o f  his own conscience.

Mr.  J u s t i c e  D a y .  I  do  no t  know, w hether  the  
Solicitor G en e ra l  will th ink  p ro p e r  to answer  now, or 
reserve himself  for a final reply.  B u t ,  in my opinion, 
it  will b e  necessary for him to answ er  you.

M r.  B u r r o w e s ,  M y  Lords , it is with un fe igned  
re luctance,  tha t  I shall state  any  th ing  of  an u n p le a ­
sant nature.  I should hope  that  I am freed from it, 
the re  b e ing  no th ing  offered to the  Court ,  o r  the  Ju ry ,  
to jus tify a finding,  tha t  this par t icu la r  passage was 
publ ished  in the  cr iminal  sense which has been  im put­
ed to-it. I f  such be  the  case, I  am warranted in sit t ing 
down, governed  by  a feeling,  with which I am always 
affected, a  r e p u g n a n c e  to in t roduce  any  thing, in p u b ­
lic or  in private ,  which is o f  a d isagreeable  nature.  
I  hope,  i t may be  quite  unnecessary  and  superfluous 
to go  into ev idence  tt) f  any kind : and  I would not 
state it, if there  were not p receden ts  o f  h igh  authority  
for it.

Mr.  S o l i c i t o r  G e n e r a l .  M y  Lords,  W h a t  I shall 
offer to the  considera t ion of  your  Lordships  and  the  
J u ry ,  will be, af ter  Mr. Burrowes has c losed his d e ­
fence.

M r.  B u r r o w e s .  A re  we no t  ent i t led  to the  opi*. 
nion of  the  Court ,  whether  the  information be s u p ­
ported ?

Lord C h ie f  Jus t ice  D o w n e s .  W e  can give no
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O pin ion ,  u n t i l  w e  l i e a r  b o t h  s ides ,  a n d  y o u  L a d  b e t t e r  
g o  o n ,  w i th  y o u r  c a s e ,  i n  t h e  o r d i n a r y  c a s e

Mr. B u r r o w e s .  M y  Lords ,  I ag a in  offer, i f  we 
b e  a l lowed  to w i th d ra w  th e  p l e a  o f  th e  g e n e r a l  issue—  
we will  now  d e m u r  g e n e r a l ly ,  and  a r g u e  t h e  d e m u r r e r  
mstanter. I f  t h a t  be  n o t  a c c e d e d  to, i  must ,  however  
u n p l e a s a n t ,  p r o c e e d  in m y  s ta tem en t .

G e n t l e m e n  o f  t h e  J u r y ,  L e t  i t  n o t  b e  said,  th a t  I  
have  a U ec ted  an  u n w i l l in g n e ss  to p ress  an invidious  
to p ic ,  w h ich  I  w ould  n o t  h e  jus t i f ied  in a n im a d ­
v e r t i n g  u p o n ,  a f t e r  t h e  in t ro d u c t io n  o f  i t  by  th e  A t ­
t o r n e y  G e n e r a l . — I have  shewn,  th a t  this in fo rm a ­
t ion  ta i ls  in i m p u t i n g  th e  c r im e ,  a n d  th a t  th e re  is 
n o  e v id e n c e ,  a n d  c a n n o t  u n d e r  t h e  p l e a d i n g  b e  an y  
e v i d e n c e ,  to  e s tab l ish  it. T h e r e  is, 1 ad m i t ,  an av e r ­
m e n t  tlvat t h e  Book ,  an d  c o n s e q u e n t ly  th e  N o t e  s e le c t ­
e d  for  p ro se c u t io n ,  was w ri t ten  of, a n d  c o n c e r n i n g  the 
L o r d  L i e u t e n a n t — I t  will b e  an  add i t iona l  d e f e n c e  
for  m y  c l i e n t  to p ro v e ,  t h a t  t h e  c e n s u re  m e a n t  to  be  
c o n v e y e d  a p p l i e d  to  a n o th e r  p e r so n .  I  have,  now, 
t h e r e f o r e ,  a ca se  to s ta te ,  w h ich  will satisfy t h e  J u r y ,  
t n a t  this m a t t e r  was n o t  pu b l i sh ed  with r e f e r e n c e  to 
t h e  L o rd  L i e u t e n a n t — R e a l ly ,  m y  L o rd s ,  i t  is with r e ­
lu c t a n c e  I p r o c e e d ,  a n d  wish I cou ld  b e  re l ieved  b y  th e  
C o u r t  d e c i d i n g  u p o n  th e  o b jec t io n .

L o r d  C h i e f  J u s t i c e  D o w n e s .  T h i s  trial  m u s t  p r o ­
c e e d  in th e  usual course .

M r .  W a l l a c e .  M y  L ords ,  I  am  C o u n se l  for  t h e  
d e f e n d a n t ,  a n d  will say  a  few words  in  s u p p o r t  o f  the 
object ion*

M r .  S o l i c i t o r  G e n e r a l .  M y  L o rd s ,  I  ob jec t  to 
Mr* Wallace s p e a k i n g  to th is  case ,  before  Mr.  B ur­
rowes has  c o n c lu d e d .  I f  M r .  Burrowes had  m a d e  his 
o b j e c t io n  in t h e  b e g i n n i n g ,  a n d  re l ied  upon  it, t h e r e  
m i g h t  b e  so m e  reason  for  d e b a t i n g  it. B u t  h e  has  a d ­
d re s se d  th e  J u r y  fo r  a  co n s id e rab le  t ime,  a n d  h e  now 
w ants  to t ak e  b r e a th .— A n o t h e r  L e a r n e d  G e n t l e m a n  
in te rv e n es ,  a n d  th e  o b je c t  is, th a t  a f te r  I  shall  r ep ly ,  
M r .  Burrowes m ay  b e  a t  l ib e r ty  to  address  t h e  J u r y  
^ga in .



M r.  W a l l a c e . Surely ,  m y  Lord,  I am enti t led  t$ 
address  the C our t  upon mat te r  o f  law.

L o rd  C h ie f  Jus t ice  D o w n e s . T h is  m ode of  p ro ­
c e e d in g  is u nexam pled .  I f  the  Counsel  will among 
themselves a r range  the  matter ,  we may submit  to it—  
b u t  if they  do not,  the  usual course  must  be  pursued, 

M r.  B u r r o w e s . - M y  L ord ,  I f  the re  be  any  ques­
t ion for the  J u r y  whether ,  the  m ean in g  im puted  to 
t h e  publ ica t ion  be  suppor ted  by  evidence,  I must  state 
som eth ing  fur ther  : a n d  painful as i t is, I  must  dis­
c h a rg e  my duty.  In  addit ion to the  failure o f  su p ­
po r t ing  th e  im pu ted  cr ime,  no  evidence  has been  of­
fered to prove,  tha t  the  cr iminal  passage in the  infor­
mation  was publ ished  of  th e  L o rd  Lieutenant^  and  
t h e  fact and  the  t ru th  o f  the  case warrant m e  to state 
evidence,  which we are  ready  to offer, admissible and  
legal— to contrad ic t  a n y  such imputa t ion .  I t  is averred 
that  this m at te r  was pub l i shed  o f  and concerning the 
L ord  Lieutenant of  I re land— and  it  seems to be  consi­
d e red  to have some allusion to him. N o  evidence  is 
offered to prove it ; and  I have evidence  to produce,  
which would p u t  i t down,  if  any  such  had  been  
offered.

T h e  A t t o r n e y  G e n e r a l  has  d iminished very  
m u c h  the  pain which I must  feel in s ta ting the  facts,  
wh ich  I am go ing  to  s ta te .—H e  has, b y  way of  an t i ­
c ipat ion, stated much,  which he  says would be inad­
missible in evidence,  a n d  which he  would not  c o n ­
descend  to prove, if it were  allowable.— Can it  be 
censurab le  in m e  to state what is admissible— what 
will be  fully established in ev idence— and what no 
in genu i ty  can  exp la in  away, or pal l ia te!  W e  shall 
s tate facts,  a n d  lay evidence before the  J u ry ,  tend ing  
to shew that  th e  mat te r  complained of  was not written 
and publ ished  of  the  L ord  Lieutenant, bu t  o f  the 
J u d g e  who tried  the  m an ,  who was execu ted ,— W h a t  
I have to state upon  this par t  of  the  p resen t  case, I 
shall state with litt le commentary .

In fact, all com m entary  would b e  superfluous—  
T h e re  cannot  b e  any diversity o f  opinion or feel ing 
u p o n  the transaction,  which I  am compelled to disclose. 
T h e  case wçis this— O n  Saturday  the  5 th  of  August,



i SOi), t i le A ss izes  o f  Clonmdl w ere  to e n d ,  an d  on the 
Monday fo l lo w in g  t h e  A ss ize s  o f  Kilkenny  were  to 
c o m m e n c e .  K ilkenny  is  25 mi les  d is tan t  f rom 6’/»«.
me II.

B arry , w h o  was co n f in e d  in Clonmell Gao] ,  received 
a n o t ic e  oni Saturday, th a t  he  would be  put upon his 
I n a l  on  M onday, i o r  an  h ighway ro b b e ry ,  a l l i e d  to 

h av e  b e e n  c o m m i t t e d  by h im  som e  m o n th s  p revm us  to 
t l ia t  t im e ,  in t h e  County o f  K ilkenny— N o  m an  had  
b e e n  c o m m i t t e d  .for th a t  c r i m e  to  K ilkenny  Gaol  or 
r e c e iv e d  a n y  n o t ice ,  c e r t a in ly  not ,  a n y  r e g u la r  notice 
t h a t  h e  was a c c u s e d  o f  th e  c r im e .  O n  Sunday h e  was 
m a r c h e d  to  K ilken n y .

H i s  c o u n s e l  c a m e  in to  C o u r t ,  a n d  p r o d u c e d  an  affi­
d a v i t  s w e a r in g ,  t h a t  t h e r e  were  five pe rso n s ,  w h o r e s i ­
d e d  in  t h e  C o u n t y  o f  W a t e r f o r d  b e tw e e n  for tv  a n d  
fifty, m i les  d i s t a n t  f rom Kilkenny,,  who w ould  p ro v e  his 
i n n o c e n c e ,  b y  e s ta b l i s h in g  an  alibi,— O n e  o f  these  
m e n ,  I  an? in s t r u c t e d  to say, was a m a n  of  ch a rac te r ,  
a n d  o p u l e n c e  in  t h e  co u n t ry .  I t  was s ta ted  b y  a  m a ­
g i s t r a t e  o f  W a t e r f o r d ,  th e n  p re se n t ,  t h a t  t h e r e  d id  
e x i s t  such  p e o p l e  a r e  w ere  n a m e d  in th e  affidavit,  a n d  
t h e y  r e s id e d  in  t h e  a l l e g e d  p l a c e ;  a n d  th e r e fo re  i t  
c o u ld  n o t  b e  a  f ab r ica t io n .  T h e  a p p l ica t io n  to  pos t ­
p o n e  th e  trial  was re fused .  H e  was t r i e d  on  Tuesday. 
H i s  co u n se l  s ta te d ,  t h a t h q  would  n o t  g o  t h ro u g h  th e  
m o c k e r y  o f  d e f e n d i n g  a  m a n ,  who had  no t  an  o p p o r tu ­
n i ty  o f  p r o d u c i n g  his  witnesses .  H i s  counse l  q u i t  t h e  
c o u r t .  T h e  n o b le  J u d g e  t r ied  h im  u p o n  Tuesday, an d  
h e  was  fo u n d  g u i l ty  a n d  execu ted*

I  shall  r e a d  t h e  affidavit  i n  hoec verba (which Mr. B. 
d id .  V id .  post,  p .  53).  W h y  do  I s ta te  this an d  how 
a m  I  to. b r rn g  i t  to  b e a r  u p o n  th is  case?  I t  will b ea r  
u p o n  i t  m o s t  d is t inc t ly ,  b y  es tab l ish ing  th a t  th e  
J u d g e ,  whose  c o n d u c t  was so revo l t ing ,  was p ro b ab ly  
t h e  o b j e c t  o f  th e  p a s s a g e  u n d e r  en q u i ry ,  a n d  tha t  th e  
shocking circumstances a l l u d e d  to were those which  I 
h a v e  s ta ted .

T h e  Attorney General ha s  m a d e  a  s ta tem en t ,  which  
a s  fa r  as  I c a n  c o l l e c t  it , go es  to shew, th a t  t h e  nob le  
J u d g e  h a d  m a d e  en q u i r ie s ,  p r iv a te  enqu ir ie s ,  b y  which 
he  was satisfied as to t h e  g u i l t  o f  the  m a n ,  th e  in fam y
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o f  thé  witnesses a l leged to b e  absent ,  and  the  falsehood 
o f  the  affidavit; B e  it so ? I  do really wish that  it 
c o u ld  satisfactorily appear ,  that the  noble J u d g e  had  
sufficient ground  for refusing the  application. B u t  i t 
is not stated,  th a t  he refused to give credi t  to  that  
affidavit by reason of  any  th ing ,  which was open ly  
stated in the  court ,  -but f rom someth ing  com m unica ted  
by  a person,  who was not  sworn, and  which was not 
m ad e  known to the  counsel  for the  prisoner .  I  do not  
state,  because  I  would no t  be  allowed to prove, several 
affidavits briefed to me to establish the  innocence  of  
the  man : but  I  confidently  assert,  that  if  he was not  
duly tried, he is still to be  d ee m e d  innocent ,  accord­
i n g  to the hum ane  spirit  o f  our  law, notwithstanding 
his conviction ; and that  he  canno t  b e  considered,  as 
duly  tried, if he had  not  sufficient notice of  trial.

Now, I  say tha t  this evidence would go more  for­
c ibly  to prove* that  the  passage  in question,  a l luded - to 
the  noble  Ju d g e ,  than what  has b e e n  read,  from the  
p a r t  to which it  is a note can, to refer  i t  to the  Lord 
Lieutenant. I f  that  whole passage be  duly  considered 
and  weighed,  it will not  be found, tha t  the  difficulty 
which a  R om an  Catholic  finds in p a r tak ing  of  the 
prerogat ive  of mercy  is ascribed to b igotry  or  cruel ty  
in the viceroy, b u t  to his ignorance  of his claim to 
m ercy  from want o f  that  patronage and estimation 
o f  which the  spirit  o f  the  P e n a l  C o d ed e ,prives  the  R o­
man Catholic.

G en t lem en ,  this s ta t e m e n t  established, as i t  will be 
in  ev idence,  will do much  to prove, that the  Lord 
Lieutenant was not  the ob jec t  of  censure  in this note.  
B u t  it will do  every th ing  to satisfy a candid  and  im ­
partia l  J u ry ,  tha t  it was not ac tuated by a  m al ignant  
spiri t  : Can it  be  imagined,  that  i t  would be  the  same 
th ing,  if all this had been stated, without  a n y  ground 
or colour  for it ? b u t  that  i t em anated  from fancy and  
invention. In  what l ight must the conduct  o f  the n o ­
ble J u d g e  in forcing on this trial, have ap p ea red  to a 
bye-s tander ,  who knew nothing* of  these  salvit\g ci r­
cumstances, which were s tated here  this day and 
which privately, as is a l l e g e d ,  influenced his conduct?
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It  appeal 'd t lmt a  man was calk 'd  upon his trial, on a 
M onday—  he had notice  o f  it on Saturday—  he was 
travelling all Sunday, and his witnesses were forty five 
miles  oil. In civil cases,  p roper ty  o f ,£ . 1 0  value c a n ­
not  be put  into j e o p a rd y ,  without  e igh t  days notice. 
— W h a t  must  have been the feeling of  the thousands 
who witnessed this conduc t?  W i th  what  emotions 
would the  most  impartial  historian of  any f e e l i n g  a ni~ 
iu ad v e i t  upon  it? Cou ld  he be too indignant  ! Should 
any  force  or  e x t e n t  of reprehension  rentier him an ob­

j e c t  o f  p u n ish m en t  ?
G e n t l e m e n ,  I shall n o t  state  more  upon this par t  o f  

the  case.— I should  not  have stated so much,  if  it had 
no t  been ren d e red  necessary ;— -if it were possible,  by 
d e m u r r in g  to the  information,  and t ry ing  the  question 
o f  law, without  inqu ir ing  into the facts, 1 would gladly 
have done  so. W e  are confident,  that  there  cannot  
b e  any  j u d g m e n t  in this case ; bu t  the  same ground  of  
a r g u m e n t  shews, tha t  there  ought  to be no verdict.

T h e  J u d g e s  who try this case, with an anx ie ty  that 
ju s t i c e  m ay  be done ,  will probably  s tate their  opinion 
upon  it. Y ou  will, by  y o u r  verdict,  tell the world what 
y o u  think. I  appea l  not  to your  feelings ; my only 
h o p e  is in y o u r ju s t i c e .  I  call upon you, and  I require 
i t from you ,  to s tand fairly between the  different classes 
o f  the  com m uni ty ,— to recollect ,  that  this book was 
wri tten  for the  pu rpose  of  doing away a  monopoly, o f  
which you  posses the  exclusive enjoyment.  You 
o u g h t  not to co n d em n  the author.— T h e  object  o f  the  
pursu i t  is laudab le  in the  ind iv idua l ;  and it  is just i f i ­
a b le  to discuss every publ ic  subjec t,  with latitude. It  
c an n o t  be  ex pec ted ,  that such subjects should be dis­
cussed with m ore  calmness than human nature can 
command.

G e n t l e m e n ,  as to the  genera l  complexion of  the  
work, you see  it is unobject ionable.  T h e  prosecutors 
have  se lec ted  only  one solitary passage, which is p u t  
forward as e x em p l i fy in g  one mischievous effect o f  the 
pena l  code  ; bu t  it  is not  stated in relation to the  
L ord  Lieutenant o f  I re land, and  this is all which has 
been  discussed in a work o f  three or four hundred  
pages . T h e y  fasten upon  a speck on the disk of a



l um inous  work, without touch ing  th e  body  itself;  and  
you  a ie  now called upon to punish,  a t  worst, a trifling 
excess ,  by a  verdict, which is sought  for,  and  will be 
m a d e  use o f  as a genera l  condem nat ion  of  the spirit  of  
th e  book, and  of  the object ,  in suppor t  o f  which it was 
written.

T h e  l iberty o f  the  press  canno t  exis t  u n d e r  such 
rigour.  \  ou a re  to judge  by the  whole work, as you 
a re  to be  j u d g e d  yourselves upon the  last day, by the 
conduc t  ot  y o u r  lives,— not for a singular ,  or a parti-  
cu la r  act.  N o  man can say, that  his pas t life has befen 
f ree  from error.  U p o n  similar pr inciples ,  you will d e ­
cide  upon this book. Notwithstanding what has been  
said in t raduction of  it, you  must,  if  you  read it, see 
it  to be  a  valuable  work. I t  will go  down the  s tream 
o f  t ime,  and poster ity will app laud  the  man,  who was 
able,  to give a  bold, a candid, philosophical and  e n ­
l ig h te n e d  view o f  this p e n a l  code. A l though  some 
passages  may be  over-wrought ,  and  warm feel ings  
a re  not sufficiently rest rained,  y e t  you canno t  consider 
i t  as a  bad  work, and  I  am no t  afraid c f  y o u r  verdict,  
i f  you pe ruse  the  whole. I  conclude,  by cal l ing  upon  
yo u  to stand equal ly  bietween the  Crown and the P u b ­
lisher of the  Catholic  gr ievances,  and  if you do so, Ï am 
confident,  tha t  you will find a  verdict  for the Defén^  
dan-t.

B u r r o w e s  C a m p b e l l , Esq .  called .

M r. A t t o r n e y  G e n e r a l ,  M y  Lords,  I u n d e r ­
stand, that  this G en t le m an  is called, as witness to prove 
what has been  so candidly stated by the Counsel  for the  
Defendant .  I t  will, therefore,  be  for your  Lordships  
to consider,  w he ther  consis tent with the l lu les  of  Law, 
and established preceden ts ,  you  will adm it  such evi­
dence .

Mr.  0 <C o n n e l l .  T h e  objection is p rem a tu re ,  u n ­
til an il legal Ques t ion  shall be p.ut to the  witness. T h e  
Counsel for the Crown are  sufficiently numerous,  and 
vigi lant to make their  objection in such case.

Mr. Justice D a l y .  I unders tand ,  that  this witness 
is called, tor the  pu rpose  o f  disproving the  averment,
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th a t  the  publica tion  in Q u es t io n ,  was of and  concern 
in<r th e  Lord  L ie u te n a n t .o

M r. C a m p b e l l  was t h e n  Sworn, and E x a m in ed  bv
M r .  O C o n n e l l .

^  D o  you  reco llec t  any  th in g  of a person of the 
n am e  o f  B a r r y , who was tried  a t K ilken n y, in the year 
1809 ?

A .  I  do.
Q .  Y ou are  aware, that he is the  person alluded to 

in  th e  pub lica tion  in Q uestion  ?
A. I  u n d e rs tan d  so.
Q . W e r e  y o u  C ounsel for him ?
A . I  was.
Q . U p o n  w hat day of the  week, D o  you reco llec t 

was he  ca lled  u p o n , first, to take his trial ?
A . O n  M onday .
Q .  W h a t  day o f  the  assizes was that ?
A . I t  was th e  first day.
Q . D id  th e  trial occu r  upon  th a t  day ?
A. N o.
Q . W a s  any  application  m ade to postpone his trial I
A . T h e r e  was on M onday.
Q . W a s  that app lication  m ade by Counsel ?
A . I t  was.
Q .  Y ou  w ere C ounsel ?
A. I  was.
Q . W a s  th e  app lica tion  m ade  upon  Affidavit?
A . I t  was.
Q . H ave you a  copy  o f  it?
A . F rom  the  m a tte r  com m unica ted  to me, I  Drafted 

an affidavit, which was to be  engrossed by an A ttorney , 
th a t  D ra ft  I have in m y hand, I  think there  was some 
altera tion  in it, and  can n o t  say, that this is an ex ac t 
copy  o f  what was sworn.

M r. O cC o n n e l l .— M y  Lord, we will p revent any  
ob jection  in this respect.  W e  have sum m oned the 
p ro p e r  officer to a t tend  and produce  the orig inal affi­
davit which was sworn.
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M r. J o h n  B o u r n e ,  Sworn, ex am in ed  b y  M r. 0 ‘C o n -
N E L L .

Q , You are  C le rk  o f  the  Crow n for th e  L e in s te r  
C i r c u i t ?

A . I am D ep u ty  C lerk  for th ree  towns in th a t  c ircu it .  
Q , H ave y o u  any affidavit sworn by a person  of the  

n a m e  o f  B a rry  ?
A. I have.
Q .  W a s  i t  filed in y our  office ?
A. I t  was,
Q .  W h e n ?
A. O n  the  7 th  o f  A ugust, 1809.
Q . A nd has i t  rem ained  in y our  office ever since ?
A. Yes, until i t  was rem oved for the  p u rpose  o f  b e ­

ing  p roduced  here. I was served with notice on T h u r s ­
day  last, to p ro d u ce  it, and  I have go t it here  this m orn -  
ing.

H e re  th e  affidavit was read  as follows :

“  T h e  K in g  aga ins t P a tr ic k  B a r r y / '*

“  P a tr ick  B arry  m aketh  oath and  saith on S atu rday  
a last, in th e  gaol a t  C lonm ell,  d e p o n en t  had first n o tice  
“  of the ch a rg e  upon  which it is in tended  to try him at 
“  the  p resen t assizes. D e p o n e n t  saith, that Jam es Ro- 
“  gers, Thomas H acket, Senior, Thomas R acket, Ju n io r ,  
“  an d  D avid B a rry  and M aurice M acartney , a re  m ateri-  
“ al and  necessarv  witnesses, for D ep o n en t ,  w ithout the 
“  benefit o f  whose testim ony, D e p o n e n t  can n o t  with 
“  safety ab ide  his tr ia l,— D e p o n e n t  saith, th a t  said wit- 
“  nesses reside a t Kileannon, in the C oun ty  of W ater- 
“ ford, a distance o f  near  fifty miles from  this C ity , 
ic where d e p o n e n t  hath  resided for th ree  years, previous 
<c to his app rehension  in the C oun ty  of T ip p e ra ry .  
“  D e p o n e n t  saith, tha t from the  shortness of tim e, which 
“  has e lapsed, s ince h e  cam e to this C ity , he is u tterly  
€t unab le  to p ro cu re  the a ttendance  of such witnesses, 
<c du r in g  the  p re sen t  ass izes ; and D e p o n e n t  positively 
“  saith he does not m ake the  p resen t app lication , for 
“  the  purpose  of wilful delay, b u t  solely on accoun t of 
“  the absence  o f  said witnesses, whose p resence , he

* It is observable th a t  this affidavit is in the name of Patiicfc Barry.— The 
indictments and his memorial wer« in the name of Philip Barry.
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€i hopes and  believes, h e  will b e  able  to p ro cu re  at the
n e x t  assizes.”

his
«  P a t r i c k  X  B a r r y ,  Sworn before  m e ,  this 7 th

m a f k  d a y  o f  A ugust,  1809.

“  T r u ly  read  by  m e, N orbury .
P a t t .  B ro p h y .”

]\Ir. C a m p b e l l  s e x a m i n a t io n  was then  resumed*

Q . You then applied to the Court to postpone the 
p r iso n e r’s tria l upon  tha t affidavit ?

A. I  did ; and upon hearing it read, I  find there is 
only a difference o f one word between it and the copy 
which I have. But I first applied to the Judge without 
affidavit.

Q,. U p o n  w hat g ro u n d ?
A. U p o n  w hat I  conce ived  was jud ic ia lly  known to 

th e  J u d g e  ; th e  la te  period  o f  tim e a t which the p rison­
e r  was tra n sm it ted  from one coun ty  to the o th e r ;  and  
th e  im p rac tib il i ty  o f  p ro cu r in g  his witnesses on such 
sh o rt  notice ,

Q .  W a s  y o u r  app lica tion  resisted by the Counsel 
fo r  th e  Crow n ?

A . N o t  th a t  I  reco llec t.
Q .  W a s  th e re  a n y  affidavit m ade  in answer to that 

o f  the  p r isoner  ?
A . N o  :— M r. W .  K e m m j s  was in C o u r t ;  he  m ade 

no  affidavit. U pon  the  first application , which I  made 
on Monday, the  J u d g e  asked  the  C lerk  o f  the  Crown, 
w h e th e r  th e re  was sufficient business to  occupy  the 
C o u r t  th a t  day ; and  b e in g  answ ered, tha t there was, 
lie th e n  d ire c ted  the  trial to stand over, until the n ex t  
d a y ;  when the  affidavit was sworn, and  as I was b eg in ­
n in g  to  address th e  C o u r t ,  and sta ting  the affidavit, some 
G e n t le m a n  o f  the  b a r  m en tioned  tha t M r. Elliott, a  
M ag is tra te ,  who was then  in th e  bar box, knew th ree  
o f  the  persons  who were named in affidavit, as witness­
e s  ; 1 asked M r. E llio tt  did he know them  ; he answered 
th a t  he did ; which I  m entioned to the C ourt,  as a 
g ro u n d  o f  rem oving  any difficulty.

h



Q .  T h is  was not M r. B radstreet E llio tt.
A. N o.
Q . W as  lie there  ? -
A. H e  was not, to my recollection  : h e  was a M a ­

g is tra te  of the C o u n ty  o f  T ipperary , an d  I do n o t re- 
co .lec t to have seen -him in K ilken n y.

Q . W a s  y our  m otion , g rounded  upon  th e  affidavit, 
com plied  with ?

A. I t  was not.
Q .  U p o n  what g rounds  was it re fused?
A . I  canno t p re ten d  to sta te  them  all some th ings 

passed , w hich I do not wish t a  speak  o f ;  an d  therefo re , 
I  req u es t  you will not ask me. I  reco llec t,  i  
told his Lordship , that h e  m ust defend  th e  m an himself.

Q . H ow ever unpleasan t,  Sir, it m ay b e  to you to a n ­
swer, I  feel m yse lf  bound  to insist upon  it.

-A- H is Lordship  said, he  had com m unica ted  with th e  
M agistra tes, and  th a t  i f  a  trial was to be  postponed , 
u pon  an affidavit d raw n in so p e r fe c t  a  m an n er ,  the  
Pub lic  business could  no t be  p ro ceed ed  upon , as p r i ­
soners would only have to em ploy  C ounse l to draw an  
affidavit, when they  would wish to p u t  off the ir  trials,—  
I rep lied , what would his L ordsh ip  say i f  the affidavit 
w ere im p erfec t  ?

Q . D id  you defend  the man ?
A. I did not, because  I express ly  s tipu la ted  with 

the  G en tlem an , who em ployed  m e, tha t i f  th e  trial 
should be p ro ceed ed  on, I would n o t defend  th e  m an , 
in the absence  of his witnesses, a n d  upon  th e  motion 
be ing  refused, I threw  up  m y Brief, and  le ft  th e  Court.

Q .  VV as there  any  th in g  like a m an d a te  he ld  ou t to 
you, to rem ain  in C ourt,  to defend the  m an ?

A. T h e re  was som eth ing  like a m andate .
Q. From whom?
A. T h e  Ju d g e ,  which I  felt it my duty  to re jec t  con­

tem ptuously .— I would ra th e r  you would n o t ask me 
any th ing , tiiat is not abso lu te ly  necessary.

Q . I will not.— D id  you m ake any  app lica tion  a f te r­
wards to the  Ju d g e ,  upon  the sub jec t?

A. I  did.— T h e  m an having  been  tried , and  sen ten ­
ced to b e  execu ted , I  wrote a  le tte r  to Lord  N o r b u r y , 
enc los ing  the affidavits of those persons who would have
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b een  witnesses for th e  prisoner s tating what th&y 
could p ro v e ;— that be was in the ir  com pany  a t a dis-* 
tan ce  o f  forty-five miles, when the robbery  was com-' 
in it ted.

Q . D id  you g e t  any answer?
A. T h e r e  was a  verbal answer delivered to m e, biit 

I c a n n o t  say, it was sen t by the J u d g e .  I  enclosed  
h im  the  affidavit in a  respectfu l letter.

Q,. A nd  d id  y o u  n o t receive a written answer ?
A . I d id  not.

Cross E x a m in e d  by  Mr. Solicitor G enera l.

Q . H a d  you b e e n  Counsel for this m an a t Clonm tll ?
A. I  had, in the  m iddle  of the  fo rm er week.
Q .  U p o n  th e  tria l there , he was found guilty  o f  ar 

tra n sp o r ta b le  offence, a n d  acquitted  o f  a  capital one?
A . Y e s ;  1 th in k  one  ind ic tm en t was for robbery  in 

th e  h igh  w a y ;  an d  the  o ther  for ap p ear in g  in arms, 
u n d e r  th e  w hite boy a c t ;  it was one transaction.

Q . Y ou are  m istaken in your recollection ; for one 
in d ic tm e n t  was for shooting a t the prosecutor, with in ­
te n t  to m u rd e r  h im  ;— and  the o ther for forcibly d e ­
m a n d in g  his goods and  m oney.

A . O n e  in d ic tm e n t  was o f  a capital nature, and  the 
o th e r  for a  t ransportab le  offence it cannot be ex p ec­
ted ,  th a t  I should  rem em b er  the ex ac t forms o f  the in ­
d ic tm en ts  upon  a m atter, respecting  which, I  did not 
th ink  I  should  be  exam in ed  as a  witness.

Q . D o  you r e m e m b e r ,  w h e th e r  th e re  was an  o rde r  
m a d e  b y  B aron  G e o r g e ,  to t ransm i t  this man from
Clonmell to K ilk e n n y  ?

A. I  tak e  for g ran ted  there  must have been an o r­
d e r  to transm it  him  ; bu t I do not recollect it.

Q . C an  y o u  say, upon what day of the week p rece­
d ing , this m an  was tried  a t Clonmell?

A . I can n o t,  I  have so many o f  these people  s Cases 
u p o n  m y hands, tha t I  canno t recollect the particulars 
o f  each  b u t  I should suppose, i t  was in the middle,
or th e  la t te r  en d  o f  the week.

2 .  W e r e  uot some of those witnesses, whose names

»
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Were m entioned  in the  affidavit, sworn in  K ilkenny  
p ro d u c e d  upon the trial a t Clonrnell f

A. O n e  of them  was; a man o f  the  nam e o f  Rogers. 
D id  tha t person  give ev idence  for the  prisoner 

a t Cionmell ?
A . Yes*
^  You drew up  a MeniQrial, for t h e  m an, addressed  

to the A t t o r n e y  G e n e r a l ?
A  I sen t  a le tter to the A t t o r n e y  G e n e r a l ; b u t  

w h e th e r  I  p rep a red  a M em oria l or not, I  do n o t reco l­
lect.

Q. Y our ob jec t was to save the  m an’s life ?
A .  I t  was, as I  conceived th a t  the  trial was n o t r e g u ­

larly  had.
H is life could n o t b e  saved, w ithout the K in g ’s 

P a rd o n , and to obtain  it from the  L ord  L i e u t e n a n t *, 
you app lied  to the  A t t o r n e y  G e n e r a l ?

A .  Yes.
2 .  And the ground  of your app lica tion  was, tha t 

th e  man’s trial had b een  hurried  ?
A . I though t lie was tried  contrary  to la w ;  and  I  

never knevv an instance  of a trial b ro u g h t on, u n d er  
s ü ch cu c  um atance.

Q.. U pon the  s ta tem en t  which you  m ade to  the  
A t t o r n Ky  G e n e r a l , you hoped to g e t  the Duke 
o f R i c h m o n d ’s pardon  for the man?

A. I did.
Q. A n d  you add re ssed  y o u rse l f  to th e  At t o r n e y  

G e n e r a l , know ing  th a t  h e  would a p p ly  to th e  D uke 
o f  R i c h m o n d  ?

A . I considered  the  prosecution had been  d irec ted  
by the A t t o r n e y  G e n e r a l , and of course, when the 
J u d g e ,  to whom I respectfully  applied , had refused, 
1 thought the A t t o r n e y  G e n e r a l  was the  p ro p e r  p e r ­
son to appiy  to.

Q. T h e n  it was a  governm ent prosecution ?
A . I t  was;— Mr.  P r e n d e r g a s t  a ttended  as Counsel 

for the Crowu*
Q. D u r in g  all th e  discussion which took p lace  res­

p ec t in g  this m an , in court and elsewhere, did i t  appear 
p f  what re lig iba  he  was.

i
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A .  I t  d id  not, nor d id  I  h ea r ,  what h is  re l ig io n  was 
or enquire about it. °  9

M r .  J u s t i c e  D a v — D id t h e  A t t o r n e y  G e n e r a l  
ask y o u  o f  w h a t  re l ig io n  th e  m an was?

A . H e  did not.
a- Y o u  r e c e iv e d  an  a n sw e r  from  th e  A t t o r n e y  

G e n e r a l .

A . R o g ers  b r o u g h t  a  l e t t e r  f ro m  t h e  A t t o r n e y

G e n e r a l , w h o  to ld  h im  to  lose  no  t i m e  in d e l iv e r in g  
i t  a t  tiie C as t le .  °

Q  Y o u  h a v e  n o  d o u b t ,  t h a t  t h e  A t t o r n e y  G e n e -  
ral interfered immediately ?

A. I n e v e r  h e a rd  u n ti l  th is d ay ,  th a t  th e  A t t o r n e y  
G e n e r a l  had  a p p l ie d  to  the  J u d g e ,— b u t  h e  d id  send 
a  le t te r ,  w hich  I  co n ce iv ed ,  d id  co n ta in  som e re c o m ­
m e n d a t io n  r e s p e c t in g  th e  m an , and  I  co n s id e red ,  that 
t h e r e  was a g r e a t  c o n tra s t  be tw een  th e  c o n d u c t  o f  the  
A t t o r n e y  G e n e r a l  an d  th a t  o f  th e  J u d g e .

2 .  Y o u  d id  n o t  b lam e  e i th e r  th e  A t t o r n e y  G e ­
n e r a l ,  o r  th e  L o r d  L i e u t e n a n t ,  in t h e  transac tion  ?

A ,  I  n e v e r  d id  ; m y  sen tim en ts  a re  well know n u p ­
on  th e  s u b je c t ,— I  n e v e r  c o n c e a le d  th em  from a n y  one .

2 .  D id  y o u  e v e r  r e p re s e n t ,  th a t  foul p lay  was g iven  
to  this m a n ,  b e c a u s e  h e  was a R o m a n  C a th o lic  ?

A . I  n e v e r  d id , n o r  do  I  be liev e  it  w as ;  a l th o u g h  I 
love th e  R o m a n  C a th o l ic s ,  an d  wish th em  e m a n c ip a ­
t io n ,  I  d o  n o t  b e l iev e  th e y  a re  t re a te d  so bad  as that.

Exam ined again by Mr. O ’C onnell .

2 .  W a s  th e  a p p l ic a t io n  w hich  y o u  m ad e  in  town, 
fo u n d e d  u p o n  th e  affidavit w hich had  been  sworn in
K ilk e n n y ?

A. N o , there was a distinct affidavit brought up bv
R o g e rs .

2 .  A n affidavit stating the innocence o f Barry ?
A .  N o ,  b u t  an  affidavit s ta t in g ,  th a t  h e  was in  the  

C om pany  o t  th e  p e r so n  m a k in g  it, and  o thers ,  a t  a 
p la c e  45  m ile s  d is ta n t  f rom  th e  p lace ,  in  w hich , and  
i t  th e  t im e ,  th e  o ffence  was c h a rg e d  to b e  com m itted .

»•



. W e r e  th e  s am e  n a m e s  m e n t io n e d  in  b o t h  affida­
vits ?

A . Som e o f  th e m  were, b u t  I  do n o t th ink  all o f  
th em  were m entioned .

2 .  You never concealed  yo u r  sen tim en ts  upon  this  
su b jec t  ?

A . N ever, I  ta lked o f  it pub lic ly  in the  H all o f  the 
Foui Courts, and  to ld  i t  to every  one I  met.

Q. You did no t im p u te  any b lam e to the  Lord Lieu-  
tenant o r  th e  Attorney General?

A . I  never did.
3 .  B u t  you did im pu te  b lam e to a different person?
A . I  did. 4

Q. I  will n o t now ask you, who tha t person was, 
b u t  did you speak  o f  it, as an ord inary  o ccu rren ce  or 
otherwise ?

W itn ess  shook his head.
J ud<3*£ D a y . T h a t  shake  o f  th e  head  is a  suffic ient 

in t im a t io n  o f  t h e  witnesses  sen t im en ts .
Q . I t  was perfec tly  pub lic  before th e  publica tion  in 

question  ?
A . I t  was.
Mr* J u s t i c e  D ay — A n d  y o u  d id  n o t  th ink  th e r e  

was a n y  t h i n g  im p u t a b l e  to  th e  G o v e r n m e n t  o f  th e  
c o u n t ry  ?

A .  C erta in ly  not.
M r. O ’Connell-—W a s  i t  y o u r  id e a  th a t  th is  was a  

fît s u b je c t  fo r p a r l ia m e n ta ry  e n q u iry
A , I said a t the  tim e, I  though t so.
M r. So l i c i t o r  G e n e r a l - —A gains t  whom ?
A . N o t  e i ther  against the Attorney General or the 

Lord Lieutenant.*
H e r e  i t  was aam k ted ,  upon the application of the 

D é te n d a n ts  counsel, that M r. Pole was C h ie f  Secretary , 
in the  m onth  o f  June last, at th e  tim e o f  th e  P u b lica ­
tion, a n d  tha t Sir Charles Saxton was U n d e r  Secretary , 
and that in the  m onth  o f  November, when th e  in fo r­
mation was filed, M r. Peele was C h ief  Secretary , an d  
M r. Gregory u n d e r  Secretary .

T hen  the  Case was closed on the  p a r t  o f  th« 
D efendant.

* Yid . Appendix.
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M r. O ’C o n n e iÆ — T h e r e  b e in g  e v id e n c e  on b o th  
sides, in  th is  C ase ,  I  c la im  a r ig h t  to  speak  to t h e  
ev id en ce .  T h e  p ra c t ic e  is d iffe ren t in b o th  coun tr ie s  • 
in  E n g la n d  I a d m it ,  such  a  r ig h t  is no t a llow ed , bu t it 
h a s  b e e n  d e c id e d  o th e rw ise  here . T h e  last C ase  upon  
th e  s u b je c t  is th a t  o f  th e  K in g  a n d F  inner w hich  was 
a  p ro se c u t io n  fo r  a  L ib e l ,  in w hich  case  M r.  Fletcher 
n o w  a  j u d g e  o f  th e  C o m m o n  P le a s ,  s ta ted  the  D e fe n I  
d a n t ’s case ,  a n d  M r .  C u rran , now th e  M aste r  o f  th e
R o lls ,  o b se rv e d  u p o n  t h e  e v id e n c e .

Lord Chief Justice  D ow nes. I  take the course in  
both countries to be the same ; there may be excep ti­
ons from it under particular circumstances; but both in 
E ngland  and here : I take the course to be this, the  

.prosecutor states his case, and exam ines his witnesses ; 
the defendant s counsel, then states his case, observes 
upon the evid en ce which has been given and the pro- 
secutor rep lies ; this, I consider to be the general 
course, there may be exceptions,*or the counsel for the  
crown may consent.

Mr. O ’C o n n ell . M y L ords  in  th e  p r e s e n t  t h e r e  is 
matter o f  law to be o b serv ed  upon . '

Lord Chief Justice  D ow nes. U nless there be a 
consent, there is nothing here to induce us to vary from  
the ordinary course.

Mr. O ’C o n n ell . I  do not exp ect any consent from 
them.

M r. Justice D a l y . T h e r e  was a m e e t in g  of thé. 
J u d g e s  u p o n  th is  s u b je c t  in w h ich  it was debated  a n d  
fu l ly  s e t t le d .

Mr. O ’C o n nell . T hen  I  will confine m}7self to the 
matter o f  law.

M r. Justice O sborne. T h e  m atte r  o f  the  law has 
b e e n  o bserved  u p o n  a lre a d y  by the  counsel for the  d e ­
fe n d a n t .  W e  will h e a r  the  o th e r  side, and  if  th e re  be  
a n y  n ecess i ty  y o u  wili n o t  be  p rec luded .

Mr. O ’Connell . I  am content.
M r. S o l i c i t o r  G e n e r a l . M y  Lords. I m u st b e g  

leav e  to  o b je c t  to th is  m ode  o f  p ro c e e d in g  ; th e  c row n 
has th e  r ig h t  to th e  final rep ly ;  i f  M r. O'Connell shall be

« »



heard  in answer to m e, th e re  then  m ust b e  ano ther  re-* 
p ly  on th e  p a r t  o f  the  crown.

M r. Justice O s b o r n e .  I  th ink  the  Solicitor G eneral 
has a  good deal to answer, if  he  is successful in com ­
b a t in g  the objections, we m ay then  call upon  the 
d e fe n d a n t’s Counsel.

L ord  Chief Justice D o w n e s .  I th ink  this is th e  
p ro p e r  tim ç for th e -D e fe n d a n t’s C ounsel to app ly ,  i f  
th ey  are  to  be  fu rth e r  heard.

M r. O ’C o n n e l l .  M y  Lords I  m erely  in ten d  to 
m en tio n  a  m a tte r  o f  variance, which has not b een  h i ­
th e r to  observed upon. T h e  inform ation states th a t  th e  
p u o h ca tio n  111 question, is of an d  co n c e rn in g  the  L ord  
Lieutenant, and the persons ac t in g  u n d e r  th e  Zorrf 
Lieutenant, not of those who had  acted  u n d e r  him  • the 
c h a rg e  therefore  is p red ica ted  o f  M r . Peele  a n d ’ M r 
G reg o ry  and it is c lea r  u p o n  th e  ev idence, i f  any  
m ean in g  can be  a ttr ibu ted  to th e  p re sen t  m inisters ac t­
in g  u n d e r  the L ord  Lieutenant, it app lies  to dif fe ren t  
persons ; the  ch arge  is in the p resen t par t ic ip le ,  and  is 
n o t  true  in po in t o f  fact, for it app lies  no t to persons  
a c t in g  under  the L o rd  Lieutenant, bu t who had acted 
and  the Ju ry ,  to w arrant a  conviction of th e  d e fen d an t’ 
m ust find th a t  the publication  « a s  of, and  concern ing

. and M r- G regory  ; whereas it re la ted  tothen- 
pri accessors. -

Mr. Jus/ice D a y . I  understand  y our  objection  to 
be this, that the  inform ation speaks in the  partic ip le  

p r e s e n t ;  whereas the  persons in office are  not the 
same who held  the  office a t  the  tim e of the  publica-

M k. s o l i c i t o r  g e n e r a l .

G e n tle m e n  of th e  Ju ry ,  I t  would be now for me 
a t once to address you upon the subject o f  tha t libel’ 
upon t.ie construction and tendency  o f  which it it 
your exclusive province to d e c id e ;  b u t that the 
Counsel for the  T raverser ,  have imposed another and 
a previous duty  upon  me. I  am called on, a t  this mo-
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m e n t ,  to  o b se rv e  u p o n ,  w h a t  is said to  b e  a  question  o f  
law, to  w h ich ,  I u n d e r s ta n d  i t  to  b e  th e i r  L o rd sh ip ’s 
p leasu re ,  th a t  I  sh o u ld  first a p p ly  m yself. I t  is a l ­
le d g e d ,  th a t  th e  o ffen ce , w hich we im p u te  to  th e  T r a ­
verse r ,  is n o t  le g a l ly  a n d  tech n ica l ly  d e sc r ib e d  in the  
in fo rm a t io n  now  b e fo re  th e  -C o u r t  ; and  I  have been  
c h a l le n g e d ,  in th e  m id d le  o f  a tria l,  an d  in th e  fa c e  o f  
a J u r y ,  to d e fe n d  th e  C ro w n  p le a d in g ,  as i f  u p o n  a  
d e m u r re r ,  o r  in  a r re s t  o f  ju d g m e r i t .  T h is  ap p ears  to 
b e  an  e x t r a o rd in a ry  d e m a n d ,  a n d  o n e  w hich , i f  co m ­
p l i e d  w ith , w o u ld  es ta b lish  a  m ost p re p o s te ro u s  p r e ­
c e d e n t  i t  is n e i th e r  m o re  o r less, than  to  call u p o n  
th e  C ro w n  to  shew  c a u s e  w hy his M aje s ty  should  n o t  
b e  n o n - s u i te d ;  a  p r o c e e d in g  h e re to fo re  u n h e a rd  o f  in  
a  c o u r t  o f  c r im in a l  ju s t ic e .  A s  th a t  c a n n o t  b e  do n e , 
in  w h a t  o th e r  w ay sha ll  th e  case  b e  d isposed  of?  A re  
y o u r  L o rd sh ip s  to  d e s ire  th e  J u r y  to  a c q u i t  in p o in t  o f
f a c t ,  b e c a u s e  y o u  e n te r ta in  d o u b ts  in  p o in t  o f  law ?__
T h e  T r a v e r s e r  says, th a t  o u r  p le a d in g  is bad  we 
say  th a t  i t  is g o o d .  I f  y o u r  L ordsh ips  w ere  to  be  o f  
o p in io n  a g a in s t  us, how  can  you  a t  p re se n t  assert th a t  
o p in io n ? — Y ou c a n n o t  p u t  us o u t  o f  C o u r t ,  a n d ,  in 
o r d e r  to g iv e  ê ffec t  to  y o u r  j u d g m e n t ,  would  b e  o b ­
l ig e d  to  t ra n s fe r  y o u r  ju r is d ic t io n  to  the  J u r y ,  and  call 
u p o n  th e m  to  p ro n o u n c e  u p o n  th e  law, in  th e  sh ap e  o f 
a  v e rd ic t  u p o n  th e  fac t.  I f  th e  T ra v e r s e r  questions  
o u r  p le a d in g ,  h e  o u g h t  to  have d e m u rre d  to  it, b u t  by  
p le a d in g  issu ab ly ,  h e  has g e n e ra te d  a J u r y  ques tion , 
w h ich  i t  is im p o ss ib le  to  e lu d e .  I t  is n o t  d e n ie d ,  th a t  
t h e r e  is a  ques tio n  fo r  th e  J u r y ,  i t  is on ly  asserted , 
t h a t  i t  is ill m a d e ,  in p o in t  o f  fo rm , a n d  th a t  a  b e t te r  
p le a d e r  w ould  have  f ra m e d  i t  o therw ise  ; b u t ,  i f  tha t 
b e  t ru e ,  th e  p a r ty  is n o t  w ithou t his rem ed y . H e  m ay  
•move in  a r re s t  o f  j u d g m e n t ,  w ith the  advan tage  o f  
ev e ry  a r g u m e n t  h e  m ig h t  have had  on a  d e m u rrre r ,  
a n d  i f  h e  sh o u ld  su c ceed ,  t h e  v e rd ic t  will go  for n o ­
th in g .  W h a t  th e  re su l t  o f  su ch  a n  a rg u m e n t  m ay  be ,
I  shall n o t  h e re  a n t ic ip a te ,  b u t  i f  y o u r  L ordsh ips  should  
ru le  i t  now a g a in s t  th e  C row n , w ithout the  o p p o r tu n i ty  
o f  c o n su lt in g  au th o r it ie s ,  and  th a t  y o u r  L o rd sh ip s  
should  h a p p e n  to b e  m is taken , the  m isch ie f  would  b e  
i r re m e d ia b le ,  a n d  ju s t ic e  would b e  d e fe a te d  b y  a. liastv

it



63

decision, at an im p ro p e r  tim e, and  in  a n  im p ro p er  
p lace , upon a question in no m a n n e r  u n d e r  the  consi- 

c .a tion  ot the C o u r t :  W i th o u t  goino- in to  such  't 
question here, suffer m e only  to rem ind  y our  L ord -

n û h l t r . l  a t  y r i  Pi ead l" g we ch arSe > th a t  a ce rta in  
publica tion  is a l i b e r  upon  th e  L o rd  L ie u te n a n t  and

tl eVK ,n me^  PUb ' í etí 'Wth an intet1tion t0 excue 
t L  n  1V  Tt0 m a ',‘ Catllolic subjects  to d isco n ten t—  
;  ® D é te n d a n t  pleads, n o t guilty , and  by so doinin 
controverts  the publication which we a llege, and  th e
construction  and  ten d en cy  which we im p u te__A  J u rv
is w o r n  to try  tha t issue betw een  us— W itnesses  a re  
ex am in ed  a t both  sides, and then  it is insisted, th a t  the 
publica tion  is not a libel p e r  se, b u t  requ ires  averm ents  
to in troduce , an d  innuendoes  to  im p u te  its occult 
m ean ing . W h en ev e r  that question  shall be p roperly  
a rguab le ,  we have no t the least doubt o f  p e rsu ad in g  
the  Court, that the  publication  speaks for itself, and  is 
a  libel p er  se, acco rd ing  to the com m on sense o f  
m ankind  in ex p o u n d in g  o rd inary  language , which is 
t  ie standard o t construction bo th  for J u d g e s  and  for 
Ju rie s  ; b u t tha t i f  any  doub t should rem ain  o f  that 
proposition, th e re  are, on the  face o f  th e  inform ation 
averm ents  and  innuendoes abundan tly  sufficient for 
every  p u rp o se ,— tha t acco rd ing  to every authority, 
from tlie K in g  against H orne  to the latest decision, 
it is enough , it to a  com m on in ten t,  the  pleadino- states 
such  c ircum stances as supply , substantially, any  o b ­
scurity in the hhel, and tha t it is little  m ateria l in what 
p rec ise  words, and  still less in what p rec ise  spot o f  
tü e  inform ation such averm ents may be found. T h is  
«  a m ere  ou tline  o f  what we confidently e x p e c t  to be 
ab le  to support,  should occasion requ ire  it, but, a t p re ­
sent, we only d ep re c a te  the  anomalous and ex tra v a ­
gan t p roceed ing  which has been  called for this day, 
and im plore  your Lordships not to sanction by your 
authority th e  exhibition o f  tiiat legal monster,'which 
Has never been seen in a  C o u rt  o f  Justice ,  the a rgu­
m e n t  or a dem u rre r  upon an issuable p lea  pleaded, 
au cl a lte r  evidence given, or the a rg u m en t of an arrest
o ju o g m e u t ,  before  a  verdict pronounced. [T h e
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C o u r t  h a v in g  c o n fe r re d  a n d  a c q u ie s c e d  in  w hat the' 
S o l i c i t o r  G e n e r a l  said, h e  p ro ceed ed .]

G e n t l e m e n  o f  th e  J u r y ,  h av in g  now  th e i r  L o rd sh ip s ’ 
sa n c t io n  for d ism is s in g  su ch  a  co n s id e ra tio n ,  I  call 
y o u r  a t te n t io n ,  a t  o n c e ,  to  w hat it is y o u r  d u ty  to try. 
I m ost fu lly  a c q u ie s c e  in w ha t has  b e e n  u rg e d  b y  M r. 
B u rro w e s ,  th a t  n o t  o n ly  th e  fac t  o f  p u b lica t io n ,  b u t  the  
c o n s tru c t io n  a n d  t e n d e n c y  o f  th e  a l le g e d  l ibe l ,  a re  
m a t te rs  e x c lu s iv e ly  fo r  y o u r  d e c is io n ,  a n d  th a t  i t  is 
y o u r  p ro v in c e ,  a n d  y o u rs  a lo n e ,  to  d e c id e  u p o n  th em . 
I wish n o t  to  d r a w  th e m  to a n y  o th e r  t r ib u n a l .  I  asfe 
fo r  n o th in g  b u t  y o u r  c o n sc ie n t io u s  an sw er  to  th is  q u e s ­
t io n .— Is  th is  p u b l ic a t io n  a  l ib e l  u p o n  th e  D u k e  o f  
R ichm ond  a n d  his g o v e rn m e n t ,  a n d  is its te n d e n c y  tó  
e x c i te  th e  R o m a n  C a th o l ic s  o f  I r e l a n d  to  d isc o n te n t ,  
b y  c h a r g in g  h im  w ith  h a v in g  re fu sed  a p a rd o n  to  a R o ­
m a n  C a th o l ic  co n v ic t ,  b e c a u s e  h e  was a  C a th o lic ,  a l ­
t h o u g h  h is  in n o c e n c e  was es tab lish ed  ? Y o u  will o b ­
serve , th a t  th e  d e f e n c e  re l ied  u p o n  is, th a t  th e  p u b ­
l i c a t io n  was in te n d e d ,  a n d ,  a c c o rd in g  to  its obvious 
m e a n i n g  can  o n ly  b e  in te rp re te d ,  to  co n v ey  a  c e n ­
s u re  u p o n  th e  ju d ic ia l  c o n d u c t  o f  L o rd  N o r b u iy , in a 
p a r t ic u la r  in s ta n c e ,  ; a n d  I  am f re e  to  a d m it ,  th a t  it 
su ch  b e  th e  fa ir  co n s tru c t io n  of th is  work, how ever base, 
u n m a n ly ,  a n d  u n ju s t if iab le  i t  m ay  h e  to  a t tack  th e  c h a ­
r a c te r  o f  a  J u d g e ,  th ro u g h  th e  m ed iu m  o f  an o n y m o u s  
s la n d e r ,  h ow ever  u n fo u n d e d  the  aspers ion  m a y b e ,  thus  
b r o u g h t  a g a in s t  th e  n o b le  L o rd ,  s till as th e  T ra v e r se r  
is n o t  p ro se c u te d  fo r  a libel u p o n  L o rd  N o rb u ry ,  he  
is e n t i t le d  to an  a c q u i t t a ! . - I f  you  can  b r in g  y o u r ,  
se lves to  b e l ie v e ,  th a t  su c h  was the  in ten tio n  o f  th e  
au th o r ,  y o u  m u s t  a c q u i t  th e  pub lisher ,  a m  i r. i z 
P a tr ic k  m u s t  leav e  th is  C o u r t ,  t r iu m p h in g  in th e  su c ­
cess  o f  th a t  a c c o m m o d a t in g  d e fen ce ,  w hich  mafy e n ­
a b le  h im , u p o n  a fu tu re  d ay ,w h en h e  shall ie  p rosecu  e
by  L o rd  N o rb u ry ,  10  e lu d e  ju s t ic e ,  by  a l le g in g  th a t  he  
o n ly  in te n d e d  tó  libel th e  D u ke  of Richmond.

B e fo re  I ca ll y o u r  a t te n t io n  to the woik itse lt ,  in 
o rd e r  to  see  how fa r  th is  s t r a n g e  assertion can  ie  su p ­
po r te d ,  le t  m e  r e m in d  y o u  o f  th e  ex tra o rd in a ry  o c ­
c u r re n c e  w h ic h  d is t in g u ish e d  the  o p e n in g  o 
T r ia l .  Y ou  all r e c o l le c t  th a t  th e  A t t o r n e y  ‘OENR-
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RAL, in  o p e n in g  t h e  C ase , s trenuously  re lied  upon  
tins pub lica tion , as c o n v ey in g  th e  m e a n in g  im pu ted  
to i t  by t h e  in form ation , dw elt m ost forcibly  upon  
th e  hem ousness o f  t h e  charges  b ro u g h t  forward against 
th e  Lord L ieu ten an t,  and  th e ir  m ischevious ten d en cy  
an d  never o n ce  a n t ic ip a ted  in hi* sp eech  th e  possibili­
ty  ot th a t  o th e r  cons truc tion , w hich until M r. B u r ­
ro wes had far ad v anced  in his speech , we n e v e r  had  
Heard of. It ou m ust re m e m b e r ,  tiiat im m edia te ly  
u p o n  his s it t ing  down, befo re  a witness was p ro d u ced , 
or an o th e r  word had b een  said, M r. S cu lly ,  o n e  o f  
the I faverse r’s C ounsel,  g o t u p  and  offered._______-

M r. O ’C o n n e l  then  said, M y Lords , M r. Scu lly  is 
n o t  C ounsel for the  T rav erse r ,  and  as th e  T ra v e r se r  
canno t b e  affected by any th in g  which h e  has said, th e  
S o l i c i t o r  G e n e r a l  is not w arran ted  to use an y  o b ­
servations m ade  by  M r.  S cu lly — W h a te v e r  h e  said 
was as am icus curùe.

------- S o l i c i t o r  G e n e r a l  again."
I f  M r. Scu lly  b e  n o t C ounse l for th e  T rav erse r ,  

w hat he  has said o u g h t  certa in ly  n o t to affect the  T r a ­
verser ; b u t  I m ust say, th a t  those who a re  his C oun  ­
sel, o u g h t  to have  disclaim ed M r, Scully’s in te r fe re n c e  
a t  the  t im e w hen he  spoke, an d  not have disow ned him 
for the  first time, by  in te r ru p t in g  m e, while I  was in  
th e  d isch a rg e  o f  my d u ty .— A n d  surely  I  m ay well be 
excused  for m y m istake, in supposing  tha t a  G e n t le ­
m an o f  the  Bar, who took so active a p a r t  in th e  d e ­
fe n c e ,  was ac t in g  as C ounse l,  especia lly  as his in te r ­
fe re n c e  so little resem bled , what we u nders tand  by  tha t 
o f  an am icus citriæ  ;— I have always understood, th a t  
th e  in te r fe re n c e  o f  an am icus curia: was to su p p ly  som e 
au thority , or suggest som e defect,  which th e  ‘ C o u r t  
were likely to overlook ; tha t an amicus c u r ia _____

M r. bcuLLY then rose, and s a i j ,  tha t  he  was sure, 
though the  S o l i c i t o r  G e n e r a l  was warm, he  did not 
wish to m isrepresen t him, and  that he  could assure 
him, that he  had not by  any th in g  he had said, a t  all 
acquiesced in, or subm itted to, the  construction p u t  by 
th e  A t  ro*NEY G e n e r a l  upon  the  book in question.
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]VIr. S olicitor G eneral .— I was in te r ru p te d ,  b e ­
fo re  I had  t im e  to  m a k e  th e  o b se rv a tio n  I h ad  in te n d e d ,  
a n d  w h ich  w as c e r ta in ly  to  th e  e ffec t  w h ich  M r. S cul­
ly has  a n t ic ip a te d  ; b u t  fro;n w h a t M r .  S cully has 
u ow  sa id , I  m u s t  s u p p o se ,  th a t  I  h ad  m isu n d e rs to o d  
h im ,  a n d  was as m u c h  m is ta k e n ,  as in c o n c e iv in g  h im  
to  b e  C o u n s e l  in  th e  c a u se .— I  sha ll  th e re fo re  a b a n d o n  
a  to p ic ,  w h ich  I  d o  n o t  fee l m y se lf  a t  l ib e rty  to  p u r ­
s u e  ;— A n d ,  G e n t l e m e n  o f  th e  J u r y ,  I shall call y o u r  
a t te n t io n  to  t h e  b o o k  itse lf .— T h e  t i t le  is, “  A  S ta te - 
“  m cn t o f  the P e n a l L a w s , w hich a g g r iev e  the Catholic* 
“  o f  I r e la n d ”  T h e  C h a p te r ,  w h ich  c o n ta in s  th e  L i ­
b e l ,  is s t i le d  “  A d m in is tra tio n  o f  Ju stice .”  T h e  libe l 
is  a  n o te  u p o n  a  p assa g e ,  r e la t in g  e x c lu s iv e ly  to  th e  
e x e r c i s e  o f  m e rc y  b y  th e  L o rd  L ie u te n a n t .— In  o th e r  
p a r t s  o f  t h e  b o o k  a re  to  b e  fo u n d  se v e re  a n d  c ru e l  
im p u ta t io n s  u p o n  th e  J u d g e s  o f  th e  la n d ,— u n fo u n d e d  
s la n d e rs ,  I verily  b e liev e ,-* -b u t a t  p r e s e n t  n o t  th e  s u b ­
j e c t  o f  e n q u i ry .  I n  th a t  p a r t  o f  th e  book  w here  th e  
l ib e l  is fo u n d ,  t h e r e  is n o  m e n t io n  e i t h e r  o f  t h e  j u d i ­
c ia l  c h a ra c te r ,  in  g e n e r a l ,  o r  o f  th e  n a m e  o f  a n y  in ­
d iv id u a l  J u d g e .  T h e  w ho le  p a ssa g e ,  to  w h ich  th e  
a l le g e d  l ib e l  is a  n o te ,  t re a ts  o f  t h e  L o rd  L ie u te n a n t ,  
a n d  o f  h im  a lo n e .  I  sha ll  now  re a d  i t  to  y o u ,  a n d  
y o u  will j u d g e ,  w h e th e r  th e  D uke o f  R ichmond, or 
L ord N orbury , h as  th e  b e s t  c la im  to  its a p p l ic a t io n .  
A f te r  d e s c a n t in g  u p o n  th e  c i rc u m sta n c e s ,  w h ich  th e  
a u th o r  a l le g e s  r e n d e r  i t  im p o ss ib le  fo r  a  R o m a n  C a ­
th o l ic  to  h a v e  a  fa ir  t r ia l  in this c o u n try ,  h e  p ro ceed s  
to  d e s c r ib e  th e  m a n n e r  in  w h ich  th e  R o y a l  p re ro g a ­
t iv e  o f  m e rc y  is c x e r c i s e d  tow ards  th o se  u n fo r tu n a te  
p e r so n s ,  w ho  h a v e  b e e n  c o n v ic te d  o f  c r im es. a  I n  
M c a ses  w h e re  th e  P r o te s t a n t  m u rd e re r ,  o r  rob b er ,  h a s  
<€ h a p p e n e d  to  b e  co n v ic te d ,  his P ro te s ta n tism  has  

s e c u re d  his p a r d o n .— A ll th e  local s o i  disant loyalists  
“  fall to  w ork  : M e m o r ia ls  an d  pe ti t io n s  a re  p re p a re d  

a n d  su b sc r ib e d  ; V o u c h e r s  of e x c e l le n t  c h a ra c te r  
“  a r e  e a s i ly  p r o c u re d  : E v en  C a th o lic s  d a re  no t w ith -  
“  hold  t h e i r  s ig n a tu re s ,  le s t  th e y  should  b e  s t ig m a -  
c4 t i z e d  as s a n g u in a ry  an d  m erc ile ss .——T hus th e  te s t i -  
tc m o n y  a p p e a r s  unanim ous i a n d  th e  L o rd  L ie u te -  
** n a n t  re a d i ly  p a rd o n s ,  p e rh a p s  p rp m o te s  th e  co n -



H v ic t,  who in some instances  b ecom es  then cefo rth  a  
“  c h e r ish e d  ob jec t  o f  favour.— O n  th e  o th e r  hand  
“  w here  th e  p r isoner  is a  C a tho lic , h e  is genera lly  
“  des ti tu te  o f  this pow erful a g e n c y  an d  in te rfe ren ce .  
«  H is w itnesses, as m ay  b e  e x p e c te d ,  a re  usually  
u persons o f  his own cond ition , a n d  fam ily : I t
“  is true , th ey  m ay  swear positively  to  an effectual, 
“  and  lega l d e fen ce ,  wholly u n co n trad ic ted  ; b u t  not 
“  b e in g  P ro te s ta n t ,  (i. e. respectable, th e  e p i th e t  a t-  
u tach ed  affectedly  to every th in g  P ro tes tan t)  they  
“  com m only  fail to m e e t  with c red it .  T h e  least a p -  
“  p a re n t  inconsis tency , o r  am b ig u ity  o f  phrase , is 
“  t r iu m p h an tly  se ized  as an ind ica tion  o f  falsehood, 
<* a l th o u g h  th e  e r ro r  m ay only  e x is t  in  d ie  m iscon- 
“  cep tion  o f  th e  hearer.  T h e  p risoner, w hen called 
“  upon  for his ch a rac te r ,  n e v e r  p resu m es  to resort to 
“  the  testim ony  o f  any  n e ig h b o u r in g  farm er, o r  p e r -  
“  son o f  h u m b le  d e g re e ,  unless a P ro testan t.— H e  

a p p ea ls ,  p e rh ap s ,  to som e G ra n d  J u ro r ,  or o th e r  
“  m an o f  note , or to  the  P a rso n ,  u n d e r  th e  im p re s -  
“  sion th a t  th e y  a lone  will m e e t  w ith  cred it.— T h e  

p e rso n a g e  thus  a p p e a le d  to , p e rh ap s ,  fo rgets  th e  
“  p r isoner, or has b a re ly  heard  his n am e— of course, 
“  his testim ony  proves o f  m ore  p re ju d ic e  than  advan- 
“  t a g e ;  an d  thus  th e  ill fa ted  p r iso n er  loses the  b e n e -  

fit o f  his best, an d  m ost na tu ra l ev idence , th a t  of, 
“  his hones t,  industr ious  neighbours, from the  c ru e l  

in ju s tice  a n d  hos tile  in fluence  o f  those p e n a l  
“  laws.”

In  this last passage, the  au thor has for a  m o m e n t  d i­
g ressed  from  his im m ed ia te  subjec t, an d  re tu rn s  to  the  
situation o f  Catholics  upon trial ; and  I  m ust b e  fo r­
given, if  I  d ig ress  also, to expves m y aston ishm ent, a t  
th e  m align ity  or in fa tua tion , which could  p ro m p t  any  
m an , to  hazard  th e  assertions o f  th e  p a rag rap h ,  which 
1  have last read , co n tra d ic te d  as they  a re  b y  th e  d ire c t  
know ledge , an d  e x p e r ie n c e  o f  every  m an , who hears 
them .— Is i t  in the  face  o f  this C ourt —  o f th a t  lea rn ­
e d  B en c h — and  of this crow ded b a r— Is it in  the  
p r e s e n c e  of y o u ,G e n tle m e n  o f  th e  Ju ry ,  and  o f  so m a­
n y  o thers  around m e, who daily w itness th e  adm inis-

»  2
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tratioi* of ju s t ic e ,  th a t  I  shall condescend  to rescuo from
this vile s lan d e r  th e  in su l ted  laws o f  o u r c o u t r y ? __
T h e re  scarce ly  exists  a  w retch , so ignorant, and mean 
in this kind, who could  b e  m ade to believe, co n tra ry  to 
th e  ev id en ce  o f  his ow n senses; tha t witnesses a re  r e ­
je c te d  on the  score o f  the ir  re lig ion ; and  th a t  C a th o ­
lics a re  afraid  to a p p e a l  to th e  testim ony o f  Catholic^__
th a t  p ersons  o f  th a t  persuasion  are  scouted from our 
courts , as w itnesses, and  tha t the  Catholic  prisoner re ­
niai us u n d e fe n d e d ,  b ecau se  he is C atholic .— T h e  author 
o f  this work c a n n o t  e x p e c t  so m onstrous a m isrepresen- 
tion to b e  rece iv ed  in Ire la n d ; and  it is im possible to 
acco u n t  for th e  au d ac ity  o f  the  assertion, e x c e p t  by su p ­
posing , th a t  it was in te n d e d  for o th e r  countries, where 
th e  ig n o ra n ce ,  w h ich  prevails on th e  su b jec t  o f  our 
law, and  o u r  cha rac te rs ,  m ig h t  g ive c u rren cy  to  the
s lan d e r .------- T h e  p a m p h le t  then resum es the sub jec t
o f  th e  e x e rc ise  o f  m ercy , and  co n tin u in g  the  d e s ­
c r ip tio n  o f  th e  C atho lic  p roceeds  th u s :— “  Should 
“  he b e  conv ic ted , a  thousand  rum ours are  im m ed ia te -  
“  ly c ircu la ted  to the  p re ju d ic e  o f  his g en e ra l  ch a rac ­
t e r  : h e  is p ro sc r ib ed  as a  dangerous  m an, a  leader  
€( o f  a fac tion ; n o  G ran d  J u ry  in terferes  in his behalf, 
“  and  h e  suffers d e a th ,  p u b lick ly  p ro testing  hi$ inno -  
f* c e n ce ,  fortified by th e  tes t im ony  o f  his confessor’s 
“  b e l ie f  o f  his verac ity ,  a n d  e x c i t in g  th e  sym pathy  
“  an d  re g re ts  o f  th e  p e o p le .”

T h u s ,  h e  contrasts  th e  two Convicts , and as i t  were 
says— Look h e re  upon  this p ic tu re ,  and  on this— here  
is the  prom otion  o f  th e  P ro testan t convict,— there  the 
execution  o f  th e  Catholic.— T h e  fa te  o f  each  is decided  
b y  his re lig ion . T h e r e  is h e re  an asterisk, and  the  
n o te ,  to w hich  i t  refers, is the  particu la r  libel, now u n ­
d e r  p ro secu tio n .— I t  is in troduced  by these  words, 
“  T ra g ica l Instance .”— In s tan ce  o f  what?— In  the  text, 
th e re  is n o t a  sy llab le  upon  the  sub jec t o f  a  J u d g e  r e ­
fusing  to p o s tp o n e  a trial ; th e  only topic is a C a th o ­
lic  b e in g  ex e c u te d  a f te r  conviction, no tw ithstanding  
his in n o cen ce .— T h e  word “ Instance” therefo re , i f  a 
w ord w ere w an ting , decides  th e  app lica tion  o f  the fol­
low ing passage  :—
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“  A t  the  S u m m er  A ssizes o f  K ilk en n y , IS 1 0 , one 
“  B arry  was co n v ic ted  o f  a cap ita l  offence, for which 
“  he  was afterw ards e x e c u te d .— T h is  m an’s case was 
c< truly t ra g ic a l .— H e was wholly in n o cen t  ; was a res- 
“  p e c ta b le  C a tho lic  F a rm e r ,  in  th e  coun ty  o f  W a te r -  
“  ford ; in  good c ircum stances .— H is in n o c e n c e  was 
“  c learly  es tab lised  in th e  in terval be tw een  his convic- 
et tion  an d  e x e c u t io n  ; y e t  he  was han g ed , public ly  
“  avow ing his in n o c e n c e  ! ! ! T h e r e  w ere some shock - 
“  in g  c ircum stances , a t te n d in g  this case , which the  
“  D u k e  o f  R ic h m o n d ’s adm in istra tion  m ay  y e t  be  in -  
“  vited to ex p la in  to P a r l ia m e n t .”

T h e  le a rn e d  C ounsel for th e  T ra v e rse r  has n o t d is ­
d a in e d  to spec ia i-p lead  u p o n  this l ib e l ;  an d  has a r g u ­
ed , th a t  it does no t b e a r  th e  cons truc tion  im p u ted  to 
it, and  th a t  i f  it conveys an y  censu re ,  i t  is upon  
th e  J u d g e  who tr ied  B arry  a n d  n o t u p o n  the  
L ord Lieutenant, who refused  to pardon  h im .— H e  
has said, th a t  i t  m ig h t as well b e  in fe rred  from this  
no te , th a t  the  m an  was h an g ed ,  because  h e  was respec­
table,— ™ because  h e  was a  F arm er ,— or because  h e  
was a  \ \  at e r f  or d  m an ,— or because  h e  was in good cir­
cumstances9— as th a t  lie suffered dea th , b ecau se  he  was 
a  C a th o lic .— T h e  sim ple answ er is an tic ipa ted  by  e v e ­
ry  m an ’s u n d e r s ta n d in g — In  the te x t ,  th e re  is n o th in g  
on  th e  su b jec t  o f  m en suffering  dea th , because  they  are  
re sp e c ta b le ,  or rich , or farm ers, o r  W a te r fo rd  m en , b u t  
th e re  is a  d ire c t  assertion, tha t P ro te s tan ts  are  p a rd o n ­
ed, a n d  C atholics  a re  e x e c u te d ,  on acco u n t o f  th e ir  
re l ig io n  ; and  the  am oun t of the a rg u m e n t  is, th a t  th e  
o n ly  word in th e  no te , which is ap p licab le  to th e  te x t ,  
is to b e  re je c te d ,  and  every  o ther  is to b e  ad o p te d  ; 
an d  th e  whole passage  is to b e  he ld  in ap p licab le  to 
th e  e x e c u t io n  oi a  C a tho lic , on ac c o u n t  o f  his re l i ­
g ion  ; because  th e  au th o r  has in tro d u ced  th e  narra tive  
in the  no te , as a  “  trag ica l instance” of the  t ru th  o f  the  
tex t,  which it is no t p re te n d e d ,  a lludes to any  th ing  else .

I t  is n e x t  a rg u ed ,  th a t  b e  th e  m e a n in g  w hat i t  
m ay, th e  ch a rg e  app lies  to L ord  N orbu ry .— Look a t  
those p re g n a n t  and  s ignificant words, “  H is  inno -  
“  ccnce  was c learly  es tab lished  between his conviction 
“ and execution-,— y e t  he  was han g ed .”— T h e  gu ilt  o f  
e x e c u t in g  this m an  is stated to d ep en d  u p o n  his in n o ­
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c e n c e  having  b een  c learly  establised-— b u t when?-— 
between his conviction and execution.— If  Lord Nor hu­
rt/ deserves th e  d read fu l cen su re ,  which the de fen ce  
o f  Mr. Fitzpatrick im plies  ;— I f  he was rash, or in te m ­
p e ra te ,  or crue l,  as a  J u d g e ,  his crim inality  en d ed  with 
the  m an’s conviction .— T h e  office o f  the Judo-e ends  
there , and  th e  responsib ili ty  o f  the execu tive  G o v e rn ­
m ent b e g in s ;  and  if  be tw een  th e  conviction, and the e x ­
ecu tion , in justice  has b een  done  to the  u n fo rtuna te  m an , 
the  grievous w eigh t o f  that ch arge  rests with th e  e x e c u ­
t ive  G o v e rn m e n t  a lone .— T h e  libe lle r  has been  studious 
to  e x c lu d e  an y  o th e r  conclusion ; for he adds, tha t th e re  
w ere  o th e r  shock ing  c ircum stances  in th e  case, which 
th e  D u k e  o f  Richmond'1 s adm in istra tion  m ay y e t  be  
inv ited  to exp la in  to  P a r l ia m e n t— I  pause  not to re ­
p ly  to the  verbal critic ism  upon  the  word “ in v i te / ’ to 
w hich, Mr. Burrawes has descended  ; bu t I call upon  
you , a t  once , to  say, i f  th e  ob jec t  of this  libeller w ere 
m ere ly  to  e x p ress  his ind igna tion  a t the supposed m is­
co n d u c t  o f  th e  noble  J u d g e ,  what can be  the  m e a n in g  
o f  say in g  tha t th e  D u k e  o f  Richm ond's adm inistra­
tion m ig h t  b e  inv ited  to exp la in  i t?— If  a  J u d g e  m is ­
conduc ts  h im self, h e  is answ erab le  to  P a r liam en t ,  and  
a m e n a b le  to  ju s t ic e  ; bi t  who has ever heard , until  
now, th a t  th e  ex ecu tiv e  Government was responsible for 
th e  co n d u c t  or a  J u d g e ,  and  m ay b e  b ro u g h t  befo re  
P a r l ia m e n t  to a c c o u n t  for it ?— Is such m onstrous anci 
absurd  ig n o ra n c e  cons is ten t with all th a t  lea rn ing , and  
an d  ta len t  im p u te d  to the  au tho r  o f  this publica tion  ? 
— an d  do  I  n o t owe an ap o lg y  to the C ourt,  and  the  
J u ry ,  for w asting  so m u ch  tim e, in  re fu ting  that, which 
refu tes  itself?— L e t  m e  no t be  supposed for a m om ent 
to  com prom ise  th e  c h a ra c te r  o f  L ord  Nor bury, or in ­
t im a te  a suspicion, th a t  the  foul accusation now p re fe r ­
red  ag a in s t  him, has any  foundation  in tru th .— H e is no t 
h e re  to d e fen d  h im self— he has no notice of the  ch a rg e ;  
— it is for th e  first t im e b ro u g h t  forward.— His nam e 
is- not m en tio n ed  in  the  libel, and  that s lander, w hich 
th e  co m m o n  sense o f  m ank ind  has app lied  to ano ther , 
the  au th o r  this day , u n ex p ec ted ly ,  transfers to h im .—  
H e  is, I m ake no doubt, ready  to  confront his defamer* 
an-d m eet h im  befo re  th a t  tr ibunal, to which he. U



amenable, if  his accuser should dare to bring him there, 
instead o f  assailing his character, by anonymous d efa ­
mation. B ut, I cannot but admire the novelty, and 
decorum of the defence ; which insists upon the au­
thor having libelled  one o f  the K in g ’s Judges, in order 
to protect him from the con seq uence  o f  defamino- his 
Representative.— T o  some persons, it may appear ve­
nial, to trample upon the Judicial Character, and bring
the  adm in is tra tion  o f  ju s t ic e  in to  c o n te m p t ;__and our
fam ilia r ity  w ith  th a t  cr im e , m ay have suggested  in this 
case , th e  v o lu n ta ry  confession o f  it, as a  p ro tec tion  
ag a in s t  th e  ch a rg e  o f  having  com m itted  ano ther  B ut 
th e  in u o cen ce  o f  th e  T ra v e rse r ,  as to th e  offence, which 
h e  claims, is n o t  m ore  c lear, than  th a t  h e  is gu iltv  o f  
tha t,  w hich he  den ies  ; a l th o u g h  th e  testim ony  o f  M r. 
Campbell has b e e n  reso rted  to, for th e  p u rp o se  o f  
d isch a rg in g  him  o f  th e  o n e ,  and  fas ten ing  th e  o th e r  
u p o n  him .— I  re q u e s t  y ou r  considera tion  o f  th a t  ev i­
d e n c e , — M r. Cam pbell d e fen d ed  the  u n fo rtu n a te  
su b jec t  o f  the  libel, a t  th e  assizes o f  Clonmell, and  
failed  in an  a p p lica t io n  to p o s tp o n e  his trial a t  K ilk en ­
n y — H e  conside red , th a t  his c l ie n t  had  b een  hard ly  
d e a l t  with, in  as m u ch  as his trial was not postponed", 
a n d  he  is b ro u g h t  h e re  to ven t,  as a  witness, th a t  in ­
d ig n a tio n ,  which, for th e  last th re e  years  wouid seem , 
if  we m ay  m ay  ju d g e  by his m a n n e r  this dav, to have 
b een  h e rm e tic a l ly  sea led  in his breast, and  now to boil 
over. H e  evinces no  small w arm th, even  a t  this m o­
m e n t ,  and  his m ind , if we m ay  ju d g e  by a p p e a ra n c e s  
is n o t y e t  qu ite  calm , or t re e  from fe rm en ta tion .

-This, perhaps,  is on  his p a r t ,  however he m ay be 
m is taken , an  hones t zeal, and  a  lau d ab le  ind ignation  ; 
b u t  ce r ta in ly ,  i t  is no sm othered  feeling .— l i e  sta tes 
strongly , w h a t  h e  feels s trongly , and  w ithout m uch  
m a n a g e m e n t  conveys his sen tim ents  u p o n  L o rd  N o r-  
t u r f s  ju d ic ia l  ch a rac te r .— H e  goes farther,  and  says, 
tha t orig inally , he was clam orous in his com plain ts , an d  
inveighed against th e  co n d u c t  of the  Ju d g e .— H e says, 
tha t he m ad e  *n app lica tion  to th e  A ttorn ey Gens', 
ra l,  in o rd e r  to  p ro c u re  the  L ord  Lieutenant's p a r ­
d o n  tha t though  the  applica tion  was no t success­
fu l,  he never, a t  any  tim e, im p u ted , and  does not now 
im p u te ,  the smallest b lam e to the  Lord Lieutenant,



or his advisors ; th a t  th e  co n d u c t  ot the  • d tlo i'tity  h e -  
lierai was m ost h u m ane , an d  praise worthy, and  that 
he confined and  d oes  con iine  all his censures  to the  
Ju d g e ,  who tr ied  B a r n ).— l ia s  this G e n tle m a n  been  
produced  to prove, th a t  lie understands this p r in ted  
libel in a  sense, d iffe ren t irom  that,  which th e  C row n 
im pu tes  to it?— If  so, why was he no t desired  to read 
it, and  why was h e  no t asked, liovv he unders tands  it?  
— N o  such  question  was p roposed , and he m ust be, 
there fo re , cons ide red , as p ro d u c e d  to  prove, that n e i­
th e r  th e  real facts o i th e  case, or his s ta te m e n t  w arran­
te d  the  pub lica tion  in question , and  th a t  proposition 
in d e e d  h e  has su cceed ed  in es tab lish ing .— l i e  has 
sworn, th a t  his an im adversions w ere confined  to Lord 
N o rb u ry , an d  y e t  L o rd  N o r b u rÿ s  co n d u c t ,  nam e, 
o r  office, a re  n o t even  a lluded  to in  th e  libel before 
y o u ;  an d  h e  has sworn, th a t  he  n ev er  in tim ated  a c e n ­
sure  upon  th e  L o rd  L ieutenant, ©r his advisers, and  
cons ide red  th e  c o n d u c t  o f  the ex ecu tiv e  G o v ern m en t 
as p ra ise  w orthy-— N o  o th e r  au thority  for the  story, 
than  his, is su g g e s te d ,  or p re te n d e d  ; and  y e t  this libel 
a ttacks  th e  D u k e  o f  Richm ond , and  his adm inistration , 
by  n a m e :  s ta tes  n o th in g  which- M r.  Campbell had au ­
th o r iz e d ,  an d  m u ch  w hich  he  had  n o t ; — and confine.* 
t h e  e n t i re  o f  its v itu p era tio n  to the  ex ecu tive  G overn ­
m e n t ,  o f  w hich, in th e  whole transaction , Mr. Cam p­
bell had  n o t  form ed, even  an  unfavourable  opinion. 
— In short, M r. Cam pbell has proved , th a t  i f  the a u ­
th o r  wrote upon his in form ation , he  has stated  what is 
fa lse; o r  that if  he in ten d ed  only  to  convey, what he  had 
le a rn e d  from M r. Cam pbell, h e  has used language , 
th e  very  opposite  o f  w hat was ca lcu la ted  for such a  
p u rp o se ;  and  th a t ,  m e a n i n g  one th ing , and  express ing  
ano ther ,  his d e fe n c e  m ust cons is t  in prov ing  tins libel 
to be  nonsensica l,  in the  hones o f  p ro te c tin g  him from 
th e  co n seq u en ces  o f  his defam ation.

G e n t le m e n  o f  the  J u ry ,  the  testim ony o f  Mr. Camp­
bell fu rn ishes  a  still m ore  afflicting observation, 
equally  ap p licab le  to this work, w hether th e  L o rd  
Lieutenant, or L o rd  N o r b u r y  b e  the  sub jec t o f  i t :  
— tha t G en tlem an  had the  fullest opportun ity  o t know - 
in<j every th in g  a b o u t  his u n fo rtuna te  C lien t  he  in -
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ie rested  h im self for the un fo rtuna te  m an , until in te r ­
fe ren ce  could be no lo n g er  useful.— H e  stood by  him  
to the  last ; and when his fate was d ec id ed , tru m p e ted  
his wrongs to the  profession, and  th e  public , in d ig ­
nantly  and without reserve.— W h e n  I  asked  him , w he­
th e r  in all tha t in tercourse , a t  his first tr ia l,or  in consu l­
tation with him afterw ards w hen m oving to p u t off his s e ­
cond  trial, or when draw ing his m em orial, and  p re p a r in g  
his affidavit,— w h eth er ,e i th e r  in pub lic ,  or p riva te , it had 
ev er  a p p ea red ,  what relig ion he  professed, or w hether 
th a t  c ircum stance  constitu ted  an y  p a r t  o f  his case ?— you 
m ust rem em b er  the  as ton ishm ent expressed  by Mr. 
Campbell, a t  such  a  question b e in g  p roposed  to him , 
an d  his solem n assertion, tha t d u r in g  the  whole of his 
com m unications with Barry, the  m an’s relig ion was 
unknow n to him :— that a t  this instant, i t  is still u n ­
known to him , th a t  it had  no th ing  to do with his case, 
and  tha t if  he had not, within this year, seen a s ta te ­
m e n t  o f  his b e in g  a Catholic, in a new spaper  re p o r t  o f  
a  debate  in P arliam en t,  on a  su b jec t  co n n e c te d  with 
this libel, he should not have been  able , even now, to 
form any b e lie f  upon  th e  sub jec t.— L e t  m e ask you , 
G en tlem en  of the  Ju ry ,  what connection  has th e  story 
told by  M r. Campbell with the  title of the  book, in 
which the libel is con ta ined  ?— W h a t  has his fate to do, 
as a  highway robber,  ex ecu ted  in 1809, whose relig ion 
no man knows, with u a  S ta te m e n t of the  P ena l Laws 
which aggrieve  the  Catholics of Ire land ,”  published  in 
1812?— L e t m e call upon you to figure to yourselves, 
th e  au thor o f  this book receiv ing  from M r, Campbell, 
o r  ca tch in g  from the  throb of public  feeling  which M r. 
Campbell had  excited , the sta tem ent, which Mr. 
Campbell has this day given to you, and  re tir ing  to 
his closet to em body  th a t  s ta tem ent in a com m entary  
upon th e  penal laws, with which it is no m ore con ­
nec ted  than  with a history of the Russian cam paign , 
or any  essay on history, or criticism, or any work of 
fiction, with which he  m ig h t have though t p ro p er  to
edify th e  publick .-------C onceive  to yourselves, the
£tate of that m an’s heart,  when he  deliberately  sat 
down, and s ta ted  Philip Barry's  fate, as an instance 
o f  an honest m an, to whom th e  m ercy of th e  crown
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was denied , because  lie was a C atho lic__ an ,l c„rr •
I I «  -  # 7  ^  * *  v l  J  £ I H  I I I  > **

death  on acco u n t  o f  his religion !— W h a t  excuse  fifr 
Mich a pervers ion  is su g g es ted  by the e loquen t C o u n ­
sel,-—I m ust no t say, it seem s, for this am h n r  h,,- e 
M r FU xpatrick  ?— M r F itzpatrick , it seems, is e u l o X  

tlns d fy> for lus fidelity to the author, and his con­
s tancy  in k e e p in g  his secre t.— H e forsooth i«, only the 
pu b lish e r  ; while th e  heroism  o f  securing  the g rea te r  
d e l in q u e n t ,  ,» p u t  forward in e x t e n u a t i o n ^  h i s S  

in v end ing , and  c ircu la ting  the  poison, which ano­
th e r  had  co m p o u n d ed .— Be it so; let him have the
fo r in  °  I f "  S r  ^ evotlûn— But, what has he to say 
fort11 m self, o r  his friend  ? H as h e  no th ing  to allege^
bu t tha t defence , u n d er  which his e loquen t advocate 

.aboured  this day, and does he hope to account for 
th is  m onstrous distortion o f  tru th , by p l e a d i n ^ - a s  M r 
B u r r o w s  l.as d o n e , - t h e  exaspera tion  o f  an i t i  
u t a t c d  heart ,  b rooding  over it’s grievances ?— the  
ardour o t has ty  composition, and the heat o f  
an  inflam ed m ind ?— W h a t  is the  nature  o f  tha t
Heat which pu ts  ou t l ig h t? -------W h a t  perturbation
or tne ree lings  can ju s tify  the obscuring  o f  facts?—  
o u c h  a s tate o f  m ind  m ay  account for in tem perance ,—  
n ay  for e x ag g e ra t io n  ; bu t never for fabrication.— I 
re p e a t  it,^ what had  the story o f  Philip Barry , as told 

y M i. C am p b e ll ,  to do with a com m entary  upon the 
ena l Law s?— W h a t  had  th e  fact o f  his being  con­

v ic ted , because  the  trial was not postponed, to do with 
th e  a llega tion , tha t m ercy  is no t ex tended  to Catholics, 
on acco u n t o f  the ir  re lig ion, and  that his fate was an 
in s tan ce  of it ? W h a t  had  M r. Campbell's story to do 
with the  defam ation  o f  the  D u k e  o f  Richmond, whose 
n a m e  h e  had  not m en tioned  ? M r. Burrowes fe\t, tha t 
the  s ta te  o f  the A u th o r’s m ind afforded but an im per­
fec t answ er to such  questions, and  he was obliged to 
c h a n g e  his g round , an d  in te rc ed e  with the Ju ry , in 
b e h a lf  o f  those casual and accidental omissions and  
m istakes to which the  g rea tes t  writers are  liable ;—  
those slips, as h e  called  them , Suas aut incuria fu d it, 
aut humana parum cavit natura— a. careless, perhaps  an 
ind iscreet, effusion o f  honest zeal,— a solitary instance 
o f  som eth ing  incorrec t,  in  a great work— a mere mar-

»•
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g inal no te , actually  no p a r t  o f  the te x t ,- n o th in *  but 
a postscrip t ; in sm aller type, scarcely  belonging to the 
« o r k ;  in short, as he crow ned his c lim ax , a speck  un 
on the disk o f  a g re a t  lum inary . I nu ,s t call upon  m y 
learned  friend  to reconcile  such a descrip tion , with the 
eulogy, which he has* p ro n o u n ced  upon the work in  
question. I t  is, a cco rd in g  to him, th e  p roduction  nf 
a cu ltivated  m ind, and  o f  d is tingu ished  ta lent, th e  re -

ti" ationPT  I" 10Uledge’ antl Philosophical inves­tigation, a classic commentary, which the stream o f
tune , as Mr.Burrowes says, is to carry down to the
adm iration  o f  posterity . I  have the  au thority  o f  M r

? at- *UÍ  ÍS his ^ n i o n  o f  this' « o .k .  I have the au thority  o f  my own ju d g m e n t  for
^ a j in g ,  tha t it is written by an able  m an, o f  m u ch  in ­
clination, laborious in co llec ting  his m ateria ls , syste­

m atic in diTiding, and  p rec ise  and  m ethodica l in a r-

lTkdvngto  b ^ ------man f  Cultivated intellec t> n o tlikely to be  hurried  away b y  in tem p era n ce ,  so to
m isrepresen t,  and  travestie a  story, as to m ake it a p ­
p e a r  every th ing , b u t  what it is.— But, I  ask M r  Bur- 
’ owes, and  I  ask you , G en tlem en  of the  Ju ry ,  is an  
au tho r  o f  this description, th e  person  to whom you

1 ex ten d  the p riv ilege o f  the only defence m ade for

vou w  , IS h f  ,d ie P erson who shall p e rsu ad e
n only blundered , and  i f  you  find his
Book explicitly libelling one m an, and his Counsel 
asserting that he intended to libel another, will you

writprW - | (W lf V0r y ° ?  m igh t lh ink  of ari inferior n ter)  a t tr ibu te  his conduc t to the confusion o f  the
head o r  the deliberation  of the  heart?— I called upon
you before, G en tlem en  o f  the Ju ry ,  to im agine  any
m an,— I now call upon you,— to im agine this p art icu -

hearií, M Sa ^  g ',Zf»  t0r ,n te!lectual endow m ents, learing M r. _ Campbell s story in the m orn ing , and
Mtting down in the  evening , to give ven t to that v ir­
tuous indignation , which M r. Burrowes supposes ca ­
p ab le  ot overpow ering the ju d g m e n t ,  and d is tem per­
in g  th e  m i n d . - M r .  Campbell bad said n o th in g  and 

new nothing, on the sub jec t of Barry’s religion — T h e  
author states him to have suffered death, because he was
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a Catholic.— M r. Campbell fe lt d isgust and  indignatioir 
against Lord Nor bury, and  endeavoured to com m uni­
ca te  it to others. T h e  au thor says no th ing  o f  Lord 
Norbury, an d  libels th e  D u k e  of Richmond, and his 
advisers, o f  whom M r. Campbell had not spoken , e x ­
c e p t  with respec t.  I f  this cannot be traced  to folly, 
in  such  an au thor, shall it be com pensated  by his ce le ­
b rity?  A n d  shall the  public mis^jiief, and the private  
s lander, w ith  which the  libel teem s, be  considered the  
less c r im ina l,  because  it is not, as we are told— the 
p e r ish ab le  effusion of a  common libeller,— but em bo­
died in a  work, for which M r. Burrowes claims 
th e  app lause  o f  after ag es?  Shall the fame o f  
the  s lande red  m an be  bo rne  down by th e  rep u ­
tation o f  him , who assails it?  Is the evil tendency 
o f  th e  work, in prom oting  public  danger , ex tenuated  
b y  its p opu la r ity ,  and  wide spread ing  circulation } 

H ow  does it happen , that no o ther  passage, in two 
volum es octavo, has been  produced , in which a  similaF 
m istake is d iscoverable  ? Mr. Burwwes has read two 
pa rag rap h s  from the  book, to shew, that the author’s 
g e n e ra l  opin ions upon  politics are  cred itab le  to him ; 
b u t  has he been  able  to po in t out ano ther  instance, 
in which such an ex traord inary  perversion  of facts is 
to be  found, as that, what is in tended  for one man is 
said o f  a n o th e r?  Mr. Burrozves will not p re tend, that 
e i th e r  in th e  g en e ra l  charac te r  o f  this work, or in any 
p a r t ic u la r  p a r t  o f  it, he can find th e  traces o f  careless 
and  hasty w riting, or the features of an ordinary author. 
O n  the con trary , every  th in g  is measured, finished, 
and  cautious ; there  is classical taste, and  studied 
pu r ity  in the  style, and  every  th ing  which she\v;s the 
gen tlem an  and  the scholar, as f a r  as composition goes : 
B u t  as to the substance  and m atter of the work itself, 
le t  me p u t  it to M r. B u n  owes, as a man of honor and  
sensibility , if  he w ere grosly and cruelly aspersed in 
such  a treatise  as this,— if  his feelings were harrowed 
up, by  his b e in g  exh ib ited  to his native country  as 
capab le  o f  com m itting  an im puted  crime, and  it an 
exaggerated descrip tion of tha t crime were m ade in ­
strum enta l in exaspera ting  the people, and en d an g er­
ing the public  peace ,  would his mind be satisfied by

«*
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the  defence, which he  has this day  m ade for his c lien t ?
defence  which admits, th a t  the  libel is as unfounded m  

fact, as it is mischievous in te n d e n c y ,— b u t u n d er  the 
p re te n c e  of a  m istake, which no rational man could 
com m it, would screen  from the  consequences  o f  his 
guilt, an au thor , whom at th e  sam e tim e he ce lebra tes  
for his ability. L e t  m e p u t  i t  to  the fairness and  the 
candour of M r. B urrow es , if I were to sit down, an d  
instead of “  A S ta te m e n t  upon the P e n a l  Laws,'which 
“  agg rieve  the  Catholics,”  should indu lge  my feelings 
-in com posing  an eu logy  upon those laws, and that c o n ­
stitution, which bless, and  p ro tec t  my fellow subjects 
o f  all religions. S uppose  I  were by my tex t,  in a c e r ­
tain  ch ap te r  upon  the  adm inistration of ju s tice ,  to e n ­
la rg e  upon th e  theoretical e x ce l len ce  o f  the  laws, bu t 
lam ent, th a t  practica lly  th e  co rru p t  p rac titioner  d e ­
feated  th e ir  object, and  perverted  the ir  advantages.__
Suppose , I should d escan t u p o n  th e  wiles, and  frauds, 
a n d  baseness o f  the  com m on barre tte r ,  and  fom en te r  o f  
suits, th e  p e tt ifogg ing  d isgrace  to  his profession, and  
pes t  to society ; and  th en ,  by a  m arginal note, should 
sta te  as u a tragical instance” th a t  M r. Burrow es , or 
some o th e r  m an, the  whole ten o r  o f  whose life would 
give the  lie to such  an  assertion, had  been  re ta ined  
b y  one party ,  and  taken  a b ribe  to be tray  him to a n o ­
th e r  :— th a t  he  had m anufac tu red  th e  litigation in a  
cause , in order to acqu ire  to h im self  th e  property  in 
d ispute  - th a t  h e  had  acqu ired  th e  confidence of a 
fem ale c lien t,  and  u n d e r  th e  p re te n c e  o f  defend ing  
h e r  rights, had debauched  h e r  p r inc ip les , and  seduced 
h e r  from th e  paths o f  v irtue  ! I  ask h im  not, what 
would b e  his ind ignation  at such ca lum ny ,— b u t what 
would b e  his g rea te r  ind ignation , if  Counsel em ployed  
to defend m e, should rely upon it, that all this s lander 
was m ere  m istake, in ten d ed  for some o ther  m an ?— A 
m ere  m arginal no te ,— an excrescence  on a fair form ,—. 
a  speck upon  the  disk o f  a  g rea t  lum inary , diffusing 
ligh t,  and heat, and  anim ation, not only am ongst my co- 
tem poraries, b u t  ushering  in the dawn of b r igh te r  days 
to ages y e t  unborn ?— I ask him, would he feel, in the 
brilliancy of th a t  lum inary , a  compensation for the 
character, which it had consum ed ? O r  let me pu t to
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him the m ore  p ro b a b le  ca^e, th a t  the  au thor  o f  the- 
libel now before  you, had se lec ted  him as the  ob jec t 
o f  his malignity, and  tha t the  shaft, which was levé Ip,» 
at the Duke o f  Richmond, and  has now for ^
tim e g lanced  a t L ord  Norbury, had been  poin ted  
Ins re p u ta n o n — S u p p o se  th a t  a f te r  de ta iling  th e  fa te  
o f  Philip B arry  and  p a th e t ica l ly  b e w a il iq g ^ h e  t r e a t !  
m en t  winch he  had e x p e r ie n c e d ,  th e  l ibe lle ;  had 
Tiote inveighed  aga ins t  m y  lea rn ed  friend , as C o m i l  
for th e  Crow n, upon  th a t  circuit,  and stated, tha t h e  
and  Ins co lleagues , in th e  cold b looded and  p h l e -  
matic d ischarge  o f  th e ir  d u ty , had  sa t by, and  con-' 
mveil a t  the  m istake, o r  in te m p e ra n c e  o f  the  J u d<re 
and  had seen an in n o cen t  man h u rr ied  to trial, a n d ' t j  
dea th ,  w ithout ra is ing  a voice, o r  an arm  to a rres t  the  
course  of in justice  i - W e j j e  the  libe lle r  to have so 
s ated, the unan im ous  voice o f  th e  profession and  the  
pub lic  would cry, “  sham e upon th e  s lander.” — N e v e r  
did th e re  ex is t  a  m an , o f  whom such  a s ta tem en t could 
b e  less tru ly  m a d e - N e v e r  was there  a  m an e n tru s ted  
with a prosecu tion  o r  a defence , who b ro u g h t  in to  the  
d ischarge  o f  pub lic  duty  m ore  in teg rity , ta len t snirit 
generosity , m ore  worth, moral and in te l lec tua l  ~ T b e  
c o n c o u sn e ss  o f  v irtue  m ig h t  sustain him  aga ins t  his 
b ase  defam er,— b u t  w hat would He th in k  o f  that d e ­
ta iner s advocate , should  lie d efend  h im  by  alle-ir.cr

I ? 1" 13 0 fa!seh00d t0 be  a  m e re  ^ c i d e n t a Çtrivial error, in a  g re a t  work, floating down to nos-
e m y  upon the s tream  o f  t im e ; a n d  offer to m it ig a te

íXaTthe Hfb̂elT,ÍngS’ ̂  ÍnSÍStlng ̂  thG C°efe-
I have said e n o u g h , perh ap s  m ore  than  en ough , upon 

tl e c o n s tru c t10,! o f  this libel. W h a t  shall I say o f  its ten- 
an  P  ^  necessary  upon  tha t topic  to address fair 
o,1i . : f aSO nab ,em en ' r , l e  *nf ° rm ation alleges, tha t its  
mar, r » f i  t0, eXCI!e  d isco n te n t  am ongst his M ajesty’s R o ­
mani a  ,c subJ e c ts - H ow  can I  add to the em p h a tic ,  
U D o./tl  ,oclu e n t  lan g u ag e  o f  the  Attorney General 

J ,eCt.? A ny  fe e b le  P araphrase  o f  m in e  
m e  sirnnl the im pressions which he has m ade. L e t

cal a d o S ü o ^ r f h i  W° rdS’ an d  m}' one(Iuiv<>-P n of his sentim ent,— that if  the statements
M



79

o f  tills work w ere true , th a t  the  R om an Catholics of 
this coun ty  were deprived , on acco u n t o f  th e ir  re ligion, 
o f  the  benefits of Jaw, and m e rc y ,— they  would 
stand absolved from their  A lleg iance , and Rebellion 
would become a D u ty ,  the  obligations of which, nothing, 
b u t p rudence ought to restrain.

I f  ever there  was a co u n try ,  in which the prom ulga­
tion of such a doctcm e was m ore  particu larly  fraugh t 
w ith  danger  than  in all o thers, it is this.— A  large  pro­
portion  o f  our people, im perfec tly  ed uca ted , and” slowly 
advancing  to  civilization, qu ick  and m ercurial in their  
charac te r ,  of susceptible tem p er ,  and  of a rd en t  spirit : 
H ow  often have y o u r  Lordships upon com m on, and upon 
special occasions, witnessed th e  afflicting spectacle  o f  
the  peasantry  o f  Ireland  d rag g ed  to th e  bar of a  court 
o f  ju s tice ,  and forfeiting their lives to the offended laws, 
for crimes connected  with insurrection , w hich , con tem ­
p la tin g  their brutal ignorance , it was almost impossible 
to accoun t for :— B ut,  if  a  missionary o f  sedition should* 
go  am ongst the  infa tuated  peo p le ,  with this book in his 
h a n d ,  and  p reach  to them  rebellion against th e  laws, 
which neither offered to them  p ro tec tion , ju s tice ,  or m er­
cy  ; should assure them  on the  au th o r ity  o f  this h ighly  
praised co m m en ta ry ,  that if b ro u g h t  to  trial, they  would 
be convicted against law, and afterw ards , could en te r­
tain no hopes of pardon ;— should follow up  this rep re ­
sen ta tion , b y  im pu ting  the ir  miserable condition to  the ir  
adherence to  the  religion of their ancestors, b y  virtue 
o f  which such heavy curses w ere entailed upon  them . 
-—W h a t  ou trage , w hat crim es, w hat horrors m ust no t 
be ex pec ted  ? W h o  could bear to bring  to punishm ent 
this deluded  rabb le?  W h a t  g o v ern m en t could  stand 
justified in le tting  loose the vengeance o f  the laws upon  
the  m iserable and  devoted populace , if, by a  criminal 
ap a th y ,  the  libellous au tho r  of such mischief should be 
suffered to escape with im punity  ?

I  shall no t say ,— ind eed , i t  is difficult to conceive , 
tha t th e  au tho r cou ld  have in ten d ed  all th e  com pli­
ca ted  m isch ie f  with which i t  is the obvious te n d e n c y  
of this w ork  to th re a te n  his na tive  coun try .— H e  c a n ­
no t have co n te m p la te d  th e  possibility o f  any  m an  in 
Irelan d  o f  o rd inary  in form ation , or e x p e r ie n c e ,  swal­
low ing  the  m onstrous m isrep resen ta tions ,  with which



so

this libel abounds.— N a y ,  he  could scarcely  have reck­
oned upon the  c red u li ty  o f  th e  lowest vulgar.— I rather 
think he had a  d ifferent o b je c t— T h is  fabric was m ade 
up  for the  English  m a rk e t :— In that country , ou r  laws 
and habits, and charac te rs ,  a re  b u t im perfectly  known 
and have often been  m isrepresen ted , too successfully  • 
i t  is the  seat o f  em p ire ,  and  legislation, and  the a u ­
thor may have had his views, in d isgusting  the  P r o ­
testan t m ind in E n g la n d  with this m onstrous libe l  upon 
the  P ro te s ta n t  G o v e rn m e n t  o f  Ineland.— W hat m ust 
be the opinion o f  the  inhab itan ts  o f  tha t coun try  o f  
the  g 'oo juy  and  sangu ina ry  bigotry , im p u ted  to th e ir  
lellow subjec ts  h e r e -  rep resen ted  as p e rsecu tin g  the

■ w retched  natives on acco u n t o f  the ir  re lig ious opinions 
an d  ex e rc is in g  th e  m ost ga lling  ty ranny  of invader* 
and conquerors  oyer a  hap less  people , whose consc ien­

t i o u s  ad h e re n c e  to th e ir  religion affords the  only p r e ­
ten ce  for w ithhold ing  from (hem the  com m on b less inc j 
of law and  ju s t ic e ,  an d  m ercy  ?— B u t le t  us look fur­
th e r  for the  ten d en cy  o f  this work, and  suppose  it 
f inding  its way to  F rance— VVhat a d o cu m en t would it 
not be in the  c a b in e t  o f  th e  sworn en em y  o f  our E m ­
p ire ,  the T y r a n t  of his own C oun try ,— the d is tu rber  
o f  all o thers— now, thank G od  !— the discomfited fu ­
gitive from Russia,— b u t  who even  in his misfortunes 
th rea tens  th e  rep o se  o f  m an k in d .— W h a t  a  m anifesto  
would this Book furnish  to him, i f  h e rea fte r  h e  should  
>e ab le  to accom plish  tha t long  m ed ita ted  invasion, 

which p e rh ap s  he  m ay now  b e  the  m ore  disposed to 
a t tem p t,  in co n seq u en ce  o f  the  failure o f  those g rea te r  
objects, which h itherto  have re ta rd ed  i t .— W ith  what 
confidence m ig h t  he  no t call u p o n  his arm ies to follow 
um  to the R esc u e  o f  a  g a llan t  and  suffering people , 

o f  four m illions o f  m en , g ro a n in g  u n d e r  an ab jec t  
am., to r tu r in g  despo tism ,— not because they  are  u n -  
w 01 thy not because  th ey  want sp irit  and  ch arac te r  
— but becau se  th ey  profess a  re lig ion , which u n d e r  
'I o igotted  G o v ern m en t,  deprives them  o f  the  o rd ina ry  
p ro tec tion  o f  law, and  subjects  them  to be  tried  w ith­
ou t ju s tice ,  and  e x e c u te d  without m ercy.

S h a ll  I  o n ly  s p e a k  o f  .the  p u b l ic  m isc h ie f  o f  th is  Ji-
‘ A n d  is no agg ravation  o f  th e  l ib e lle r’s guilt,

* A
»♦
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th a t  he  has m ade  an  a ttack  upon  th e  p eace  o f  his 
co u n try ,  the vehicle  o f  foul s lander ag a in s t  the  r e p u ­
tation o f  an honou rab le  a n d  v irtuous m an ?__I feel
th a t  I am not an t ic ip a te d ,  or e n c o u n te re d  upon  this 
topic  by  the levity with which M r. B urrow es  conveyed  
th e  sneers and  sarcasm s in w hich  h e  spoke o f  the  fas­
tid ious sensibility  o f  ;«n irr i ta ted  a n d  wounded m ind .__
1  he D u k e  of R ichm ond  is ch a rg ed  by  this libel with 
such  a  c r im e , as p e rh a p s  was never  befo re  ur<red 
a g a in s t  a  pub lic  m an ,— a crim e , o f  which i f  h e  w°ere 
gu ilty ,  he  o u g h t  to be b ro u g h t  to th e  B a r  o f  P a r l ia ­
m en t ,  and from th a t  to the  block.— If  he w ere cap ab le  
of th e  hardness  o f  h e a r t ,a n d  deprav ity  o f  m in d , which 
w hen h e  had  the  life o f  an  in n o c e n t  fellow c re a tu re  
in his lumds, and  could  have saved h im  from  an igno-  
m in ious  d e a th ,  by a  word from  his lips, p ro m p ted  h im  
to consign th e  w re tched  v ictim  to des truc tion .— I f  he 
has frus tra ted  the  p rayers  o f  the  p e o p le — I f  the Sword, 
which ou r  L ord  th e  K in g  has p u t  in to  his hands, has 
n o t b een  used  with ju s t ic e  and  m ercy  and, i f  above 
ail, he  has shu t th e  g a tes  o f  m ercy  upon  th e  p e o p le  
w hom  he governs,— n o t  from  th e  o rd in a ry  im p u lse  o f  
a  cruel d isposition , b u t  from  th e  de tes tab le  su g g es ­
tions o f  a  g loom y b ig o try — on ac c o u n t  o f  th e  re íig ion  
which they  profess. YV hat is the  p u n ish m en t ad eq u a te  
to such  g u i l t  ? W h a t  is the  infam y p ro p o rtio n ed  to 
such baseness ? T h e  ex ec ra t io n  of his con tem poraries ,  
and  o f  fu tu re  ages , m ust a c co m p an y  his n am e, an d  
th a t  posterity , to which the  au th o r  o f  this l ibel looks 
for ce leb r ity ,  m u s t  b ra n d  his m em ory , as th e  basest 
d esp o t th a t  ever  ty ra n iz e d  over a  p rostra te  coun try .

I f  this a p p la u d e d  work goes down th e  s tream  o f  
t im e, as M r, B urrow es  predic ts , what m ateria ls  will 
i t  tu rn ish  to th e  fu tu re  historian ? H ow  can he  in a  
d is tan t age , r e je c t  th e  au tho rity  o f  such  a c o n te m p o ­
rary  d o cum en t,  and  in w hat te rm s will he  write th e  a d ­
m inistration o f  the D u k e  o f  Richm ond  ? W e l l  m ig h t 
S ir  Robert JVulpole, a t  th e  close of a  long  an d  anxious 
p u b l ic  life, lam en t th a t  n o th in g  is so false as histo­
ry. C on tem pora ry  s lan d e r  is too often its o n ly  support,



and lie, who h e rea fte r  u n d e r tak es  to reco rd  the history 
of Ireland  a t  th e  p re se n t  day, m ay borrow his only  
lights from this d e te s ta b le  libel, and  hold forth  to after  
ages this s landered  N ob lem an , as a  b ig o t  o r  a  m u r ­
d e r e r :  and  not a lone a b igo t,  or a  m u r d e r e r ;—-A g ­
gravated  g u il t  belongs to th e  c r im e  im pu ted  to him :—  
N o  com m on rank in th e  scale of in fam y awaits h im —  
T h e  crim es  of N ero, and  o f  Comnodus, and  o f  Charles 
the  9th, th o u g h  thousands were th e ir  victims, can only 
b e  t iaced  to th e  o rd in a ry  suggestions  o f  c rue lty , and  
persecu tion  ; bu t th e  m ore refined  eno rm ity ,  ch a rg e d  
against th e  D u k e  o f  Richmond  by this libel, holds 
him u p  as th e  w retch, who p ro s ti tu ted  the  forms o f  
law to th e  gratification  of b igo try  and  v en g e a n c e ,—  
who a t  o n e  blow s tabbed  to th e  h e a r t  the  v ictim  o f  
lu s  m a ign ity , and  th e  C onstitu tion  o f  his coun try , 
and  hid his d a g g e r  in th e  very  folds o f  th e  m an tle  
of ju s t ic e  !— B u t,  I  trus t in G od , i f  this poison is 
to be carr ied  dow n to o u r  poster ity  by the  s tream  o f  
t im e , th a t  it will no t go  down a lone  tha t a  w hole­
som e an tido te ,  co rrec t in g  and  n e u tra l iz in g  its in flu ­
e n c e  will acco m p an y  it, in th e  reco rd  o f  this h i- l i

f01f|r t’ u 10 ' eic^'c t l ^ a t J U1T ’— an d  th e  ju d g m e n t  
o f  tha t B e n c h  and that those  who live af te r  us, m ay
no t be ab le  to rep ro ach  ou r  a g e  with the  doub le  g u il t
of p ro d u c in g  this libel, a n d  suffering it to escap e  with 
im p u n ity .  °  1

M r. B urrow es  has co n d escen d ed , in th is  case, to e n -  
la rg e  upon what he so ju s t ly  calls the  trite ,  and  w orn- 
« u t topic  o f  th e  liberty  o f  the P r e s s - N o  top ic  is so 
m e ,  th a t  he  m ay n o t adorn  it, and  1  p e r fec tly  concur 
'■ - i  inn  in s ta ting , th a t  this h igh  p riv ilege, p ecu lia r
o 13U1 coun tr ie s ,  is th e  less valuable, becau se  th e  

praises  o it have beco m e a com m on p lace .— B ut i f  
e v e r  a su b jec t  has b e e n  m isrepresen ted , and  m isu n d er-  
s tood, it , s t le L ib e r ty  *>f th e  P r e s s . - O n e  would s u p ­
pose, loin the daily  dec lam ation , and  school-boy ran ts  

pon this ex h au s ted  them e, that the L ib e r ty  o f  the

PiiblLï,OI‘Î 1Sted the, u ,,con tro llcd  license  to write an d
iiun i ., ier  Pt o “ “ - T ' *  tru ed ist in c-

’ 1,1 Countries, where this blessing



w UniCn0iWn- n 0 t 0 n ^  ^ ie  Pe r ™ ssion to write , b u t  the  
W o r k  when w ritten , is su b je c t  to th e  previous review, 
an d  controul o f  a p u b lic  l icen se r  ; an d  i f  an y  man trans­
gresses  th e  bounds, so p resc r ib ed  to  him , th e  sum m ary  
v en g e a n c e  o f  a rb itra ry  p o w er  overtakes, a n d  crushes  
t îe d e l in q u en t .  B u t  in o u r  cou n tr ie s  n o  p rev ious  
res tra in t  is know n— Every  m an  is free , as air, to  p u b -
i ™  *le Phases, an d  th e  liberty  o f  th e  press is to 
Ins m in d  what th e  liberty  o f  th e  su b je c t  is to his person  ; 
th e  one  l ib e r ty  is no t g re a te r  than  th e  o th e r— In this 
t r e e  land , no m an c a n  bind th e  a rm  o f  a  f ree  sub jec t  
b u t  i f  he raises th a t  a rm  for th e  com m ission o f  a  c r im e  
h e  is re sp o n s ib le ;  i f  h e  raises i t  to  rob  o r  m u rd e r  
h is  n e ig h b o u r ,  h e  m ust an sw er  to th e  laws : so w ith  
th e  liberty  o t the  P re ss  : N o  m an  can restra in  it, b u t  
h e  who avails h im se lf  o f  i t  m ust pub lish  a t  his peril.  I f  
h e  lobs a n o th e r  of his fair fam e, i f  h e  assasinates r e p u ­
ta tion , lie m ust b e  am en ab le ,  and  th e  laws have no t 
o n ly  d e c id e d  u p o n  his responsib ili ty , b u t  e s tab lished  
h is  t r ib u n a l ;  a  J u r y  o f  his co u n try ,  an d  a  J u r y  alone 
can  p ro n o u n c e  u p o n  his gu ilt.  T h is  lesson has b e e n  
ta u g h t  to th e  d esp o t  o f  m o d ern  E u ro p e ,  an d  i t  is th e  
b o as t  o f  G re a t  B rita in ,  th a t  even  he , th e  m u rd e re r  o f  
P a lm , th e  ty ra n t  who has g o n e  b e y o n d  all o thers , in  
e n c h a in in g  th e  very  l ib e rty  o f  th o u g h t ,  has sough t p r o ­
tec tion  w hen d e fam ed , and  found it in th e  gen iu s  
o f  th e  British  C o n s ti tu tio n . D u r in g  th e  sho rt in te rva l 
o f  ou r  p e a c e  with F rance ,, th e  F irs t  C onsu l was l ib e l­
led  b y  a  L ondon  N e w s p a p e r :  his A m bassador  ca lled  
fo r  th a t  sum m ary  v en g ean ce  u p o n  his defamer, w hich  
his  m a s te r  h ad  b e e n  used  to  inflict, b u t  h e  ca lled  iu  
l a in ,  th e  sac red  p r in c ip le  o f  o u r  laws was e x p la in e d  
to him , th a t  no  m an  cou ld  b e  res tra ined  from p u b l ish ­
in g  w hat h e  p leased , an d  th a t  i f  h e  transg ressed , h e  
cou ld  on ly  b e  tr ied  b y  his coun try .  T o  tîie  laws o f  
tha t C o u n try ,  was th e  first C onsu l o f  France  ob liged  
to resort. A t  his p rosecu tion , th e  A tto rn ey  G eneral 
o f  E n glan d  filed an  in fo rm ation  against the  libe lle r,  
and  a B ritish  J u r y  co n v ic ted  th e  d e l in q u e n t ,  an d  d;d 

ju s t ic e  even to  an e n e m y . S u c h  is th e  t ru e  c h a rac te r  o f
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th e  liberty  o f  th e  P ress , I  adm it, w ith  M r. Burrow es, 
th a t  in re s tra in in g  its licentiousness, Ju r ie s  o u g h t  not 
to be over c ritica l, o r  e n d a n g e r  its liberty  by  r ig id , an d  
s tr ic t  construc tions  o f  th a t  inestim able  p riv ilege , which 
every  f re e  su b je c t  en joys  o f  d iscussing pubTic affairs, 
and  the  charac te rs  o f  p u b lic  m en : b u t  this case affords 
no such  o p p o r tu n ity ,  and  adm its  no fear o f  such  a d a n ­
ger. T h e  p la in  l im its  be tw een  the  freedom  and the  
o u trag e  o f  th e  P re ss ,  have b een  transgressed . P r iv a te  
re p u ta t io n  has b e e n  w an ton ly  s lande red , th e  pub lic  
p e a c e  e n d a n g e re d ,  and  u n d e r  p r e te n c e  o f  e n l ig h te n -  
in g  th e  p e o p le ,  a  fiie b ran d  has b e e n  throw n am o n g s t  
them . L e t  M r. F itzp a trick  then com pare  his s ituation , 
w ith  th a t  o f  th e  u n fo r tu n a te  P a lm  o f  Nurembcrgh. 
N o  h au g h ty  in te rd ic t  p re sc r ib e d  to h im  a  previous 
iu le  for his pub lica tion  , and  when he  has t ra n sg re s ­
sed th e  laws o f  th e  land , no S er jean ts  guard  has fnva- 
d ed  his P r in t in g  H o u se , and  d ra g g e d  him to th e  su m ­
m ary  C o u r t  m artia l,  and  m ilitary  ex ecu tio n , L e t  h im  
n o t  suppose ,  th a t  because  he  is free  to pub lish ,  he  
has a  r ig h t  to  s lander, an d  th a t  th e  libe rty  o f  th e  p’ress 
p ro te c ts  him  from  th a t  p u n ish m e n t w hich is d u e  to  its 
l icentiousness.

I  should  h o p e ,  th a t  I  had  m isundersood  M r. B a r-  
rowcs, in su p p o sin g , th a t  in  th e  d e fen ce  o f  this 
l ibe l,  h e  has a r ra ig n e d  th e  p ro secu tio n  as an a ttack  u p ­
on  th e  R o m a n  C atho lics  o f  Ire la n d , b u t  I ce r ta in ly  
c a n n o t  b e  deceived  in m y  reco llec t io n ,  th a t  h e  has 
o c c u p ie d  th e  g re a te r  p a r t  o f  the  tim e in which he  a d ­
d ressed  y o u  this day , by  d iscuss ing  the  political q ues­
tion  of C a th o lic  ém an c ip a tio n  : th is  is the  third tim e, 
th a t  I  have been  ch a l len g ed  to a  p a r l iam en ta ry  d e ­
b a te ,  in th e  face  o f  a  J u ry  and a  C o u rt  o f  Ju s t ice .  
^V hat c o n n ec tio n  can  subsist betw een  such  a  q u e s ­
tion  an d  a p rosecu tion  for a  libel ; it is for his in ­
g e n u i ty  to d isco v e r ;  b u t  above all, i t  is diffi­
c u l t  to  u n d e rs ta n d  howr th e  claim s o f  the R o m an  C a ­
tholics can  b e  b ro u g h t  in to  co n tac t  with th e  l ib e l  
now  before you. I never can believe, even from  h im , 
tha t he  can be au tho rized  in rep resen tin g  the  Rom an
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Catholic  body  o f  I re land , as iden tify ing  themselves with 
such shameful defam ation. Such  an insinuation is nei­
th e r  the  suggestion of his own sound judgm en t,  nor has 
he  the au thority  of any  one who is h im self authorized 
to  speak the sentim ents  of th a t  body. H e  must 
he  misled by the  instructions of a  despera te  case, 
and  I m ust a t tr ibu te  tp I\Ir. F itzp a tr ick ,  or to the  g an ­
g rene  of the corroded heart of the libeller, an insinua­
tion so im probab le , as tha t the Catholics o f  Ireland will 
stand b y  this p roduc tion  as the organ  o f  their  opinions ; 
th a t  th ey  are  con ten t to be represented  in the  a tti tude  
o f  ap p ro ach in g  the bar  of parliam en t, p resen ting  their 
petition  in one hand , and brand ish ing  this libel in the 
o ther ; and th a t  they concur in the  infamous slander 
upon  the  laws of the ir  co u n try ,  which alleges tha t thev  
are  no t adm inistered to  persons o f  their  religion ; and 
in the foul ca lum ny upon a  h igh  ch a rac te r ,  which re­
presents  the D u ke  of Richmond  as m u rd e r in g  a m an , 
because he was a  Catholic. N e i th e r  can  I  accede  to 
th e  a rg u m e n t  of M r. Burroxces, th a t  because the  C a­
tholic question is u n d e r  discussion, this libel has a  claim 
to  indu lgence, on account o f  the  irr ita ted  feelings o f  
those, who lam en t the constitu tional privations from  
w hich th e \’ seek to  be relieved. T h e  p en d en cy  o f  th a t  
question , can afford no p re te n c e  for such license, or e x ­
tenuation  for the  foul libel before y o u .  N o  man is war­
r a n te d ,  because he th inks himself agg r iev ed , to defam e 
his n e ighbour ,  and disturb his coun try  ; and the  Catho­
lics, when th ey  seek to be  em anc ipa ted  from th e  laws 
which affect them  particu la rly , canno t claim the  priv i­
leg e  of violating those, which bind them , in com m on, 
w ith  all their  fellow' subjects. T h e  princ ip les  o f  t ru th ,  
and the suggestions of tha t h o n o r ,  which forbids one 
m an to s ta te  of ano the r ,  th a t  w hich is false, m ust not 
b e  said to  sleep, because  th e  Catholic  question is u n d er  
discussion. Im p o r ta n t  as th a t  question is, which now  
awaits th e  decision of parliam en t, (and o f  its im por­
tance , no m an is m o re  persuaded  than m yself), it can ­
no t claim a r ig h t  to paralize  all the duties, and charities, 
and  obligations o f  social life, and to overtu rn  those laws 
which enforce and m aintain  them . I t  is, I adm it ,  a  ques­
tion  of a most anxious n a tu re ,  and  d eep ly  interests the 
feelings and the  passions o f  th e  Catholics ; but I cannot

*



8 5

concede, that because the ir  question remains in suspense* 
the princ ip les  of justice a re  to  be suspended too tha t 
because their  feelings a re  excited , foul ca lum ny is to be 
licensed , or unpunished ; and th a t  the law o f  the land

S r i  J ,8t a HreStMd • ’n útS C° UrSe’ a,,d , ike  tl)e
is fo.i ° h í V '  , n - , ?  firm am ent, while their  battle  
* fought, and  until they shall have avenged them - 

selves upon the ir  enem ies .”

M



87
L O R D  C H I E F  J U S T I C E  D O W N E S .

Gentlemen o f  the Jury , T h is  T r ia l ,  which has so 
long  occupied y our  a tten tion , is now draw ing  to  a conclu­
sion, and  the  evidence has been so ably  observed upou  
by  Counsel on  b o th  sides, th a t  i t  will no t be necessary 
for me to trespass m uch fu rther  on y our  time. H ow ever, 
1  shall say a  few w ords, to d irec t y ou r  atten tion  to the  
object o f  y ou r  enquiry , which is, w hether th e  charge , as 
s tated in this R eco rd , be sustained by sufficient evidence. 
YV iiether the charges, which a re  spread  upon the  R e ­
cord , be sufficiently d irec t, in po in t o f  law— W h e th e r  
they  a re  stated with the  technical accuracy , which the  
law requires, are  m atters  which I  shall n o t  em barrass  you  
w ith; those m atters  will still be  open to th e  p a r ty  for 
discussion, i f  he  shall see occasion lo r  investigation h e re ­
after. F o r  the  presen t,  i t  is enough  for m e to  say, th a t  
here  is a  charge  b ro u g h t before you upon  a  p lea o f  N o t 
G u ilty .— T h e  P rosecu to r  states an  offence by the  In fo r­
m ation.— T h e  D efen d an t says, he  is n o t guilty , a n d  you 
are  now to try  th a t  issue.

G en tlem en , I  am far from  te lling you, th a t  you are  
to limit your view o f  this case to  one o r  two objects.—  
B y  the  law o f  th e  land , you a re  to  ascertain , w hether 
th e  m a tte r  charged  be  a L ibe l,  o r  n o t— as well as w hether  
it were published  by the  D efendan t,  an d  with w hat in­
te n t  :— w hether the  In form ation  be well founded in im ­
p u tin g  to  th e  defendan t the  publication o f  this m a tte r  
as conta in ing  a charge  against th e  D uke o f  R ichmond, 
and the  M inisters  ac ting  u n d e r  him.

I n  this p a r t  o f  th e  case, you will observe w hat evidence 
has been given, respecting a n o th e r  person— one o f  th e  
J u d g e s o f  th e  land. Because I have no  hesitation in te l-  
ling  you, th a t  however atrocious the  im putation  m ay be—  
however false, o r  malicious— if it is n o t  in tended against 
the D uke o f  R ichmond, a n d  those acting u n d e r  his au­
thority— I f  the  gu ilty  conduct,  represented by th e  pub li­
cation, be im puted  to  ano ther— I m ean L ord  Norbury—  
if  it be, as is con tended  for th e  defendant, solely an a t­
tack upon  L o rd  N orbury— it is n o t  th e  offence charged  
upon  this record , an d  it will be y ou r  du ty  to acquit the 
defendant.

G entlem en, you have fu r th e r  to  see, w hether the  
averm ents and  inuendoes in this In form ation  are true  
an d  properly  applied, w hether th e  sense, vvhfch this pub-
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«cation bears be the  same which the Inform ation imputes 
to n ,a n d  w hether it was published with the in ten t stated bv 
th e  In form ation , and con ta in ing  the ch arge  o f  abom ina- 

c ii lkcondiict a leged- I  he Inform ation  states, th a t

‘ vilLlV h i f r  ’ t rad uce and
J n  "f  R k h m o k '>. L o rd  IJeute-■ n/uit ol It clad, and  hi» Majesty's M inisters  a c t in -u n d e r  

tb o  au th o rity  of- the said Lord Lieutenant, and  to 
V* ?•? .•*  dtf CÜ,!Îent nmoftpit his M ajesty’s subjects, pro-
.4 T r  Í  ll,°  ^ ‘g 'o n  in In la n d , d id

publish  a  certain  lak e  and seditious lilwl, o f  and  con-
?  ^ r a C i l h e . said ] } n h ' o f  R ic h m o m j,  and  

Ins M ajestys M inisters in Ireland", S,r. T h e n  the m a t­
er is set forth , and  it is followed bv  an innuendo, a t t r ib u ­

t in g  a  particu la r  m eaning  to ' it— W ith  reg ard  to 
th e  sufficiency ot these averm ents, and  in n u e n d o s  to  pu t 
th e  m utte r  p roperly  on  th e  record  ; a question may 
arise for discussion hereafter— B u t you will d irec t v o u r  
a tten tion  to  the question, w hether  the  charge  m ade  
against th e  defendant be tru e  o r  no t—  “  th a t  he  m ean t to 
^ in s in u a te  an d  cause it to  be believed, th a t  because th e  

said h a rry  was a person professing the  R om an  C atholic
.. p 1' ” !’ , tlie sal(1 P!tke ? /  R ic h m o n d  w ith the advice

ol Ins M ajesty & M inisters in I re lan d ,  acting u n d e r  the 
the  a u th o r ity  ot the  said Lord Lieutenant h ad  deter­
m ined , th a t  th e  said Harry should  no t obtain his M a ­
jesty  s p a rd o n ,  and  hud  accordingly  suffered th e  said 

“  Barry  to be executed, as a  felon, though  the innocence 
“  ot the  said Barry was established to the  know ledge o f  
4i the  said Lord Lieutenant an d  Ministers*”

W it l i  respect to th e  proofs o f  the  publication , 
n o  question is is m ade  by th e  Counsel, who so ably 
argued  on b eh a lf  o f  the  defendant.— Y ou have h ad  
evidence th a t  it was published a t a  shop kept bv 
a  person  ot tlie defendan t’s nam e, and  that there  
i* no  o th e r  person o f  th e  same nam e, keeping a
4n>p m  the  sam e street--------In  t ru th ,  no  question
is m ade upon the fuct o f  publication.-------B u t th e  im p o rt ,
in ten t,  an d  m ean ing  is m atte r  for y o u r  consideration ; 
*nd it is also for you to say, i f  i t  does contain th e  ch arge  
of a trocious m isconduct alleged, w hether it was in tended
to  be applied to  the  Duke o f  R ic h m o n d -------or to  ano ther
person. -W  ith  respect to that fact, you have  licard a  
great deal of argument on both sides, expatiating upon 
tue peculiar circumstances o f  tiic case. ■ upon one side*
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it is contended, th a t  th e  person a lluded to by the  publi­
cation m ust be the  Lord Lieutenant :-------and  on the
otlier side, a  witness has been exam ined, for the  purpose 
o f  satisfying you, th a t  it is po in ted  a t  L o rd  Norbmy,
an d  not at the  Lend Lieutenant_______ -W hether  it will
so satisfy you, is for yourselves to de term ine -But I  
m ust rem ark , th a t  i t  is n o t a  very gracious defence, to 
say, it is t ru e ,  th a t  im putations o f  a  very horrib le  na tu re  
were m ade, bu t they  were n o t in tended against the indi­
vidual nam ed  in th e  inform ation— but against ano ther.  
B u t ,  I  m ust a t  the  same time ad d ,  th a t  however a tro ­
cious the  publication m ay  be, i f  the defendant has satis­
fied you , th a t  i t  was not in tended  to  ca lum niate  the 
Loid  Lieutenant, bu t an o th e r  person, you m ust find a 
verdict o f  Not Guilty, because the  charge  on the  record  
is, th a t  the m atte r  was directed against the  Lord Lieute­
nant.

I t  has been s trongly observed upon , th a t  i f  this story 
was told from the inform ation given by M r.  Campbell, 
such story wras infamously false5 because h e  expressly to ld  
you , th a t  from the  beginning  to the  end , he  never im pu­
ted to the  Lord Lieutenant, o r  th e  Attoi'ney General, o r  
any  M in is te r  o f  the  G overnm en t any  b lam e in the  t rans­
action. A n d  therefore, i f  you shali believe, th a t  it was 
no t levied solely a t the  Ju d g e ,  it is a  false accusation 
against the  Lord Lieutenant.

G en tlem en , In  genera l,  with respect to  th e  in ten t,  
with which any  w riting  is published, i t  is to be collected 
from  the  w riting  i t s e l f ;— unless some o ther  in ten t b e  
clearly established. I f  this w ork  does attack the  G o ­
vernm ent o f  the  C oun try ,  you m ay th en  see from  
th e  book itself, with w hat in ten t i t  was published , 
an d  w hether  —  it be  n o t  in its na tu re  calculated to crcate 
discontents o f  th e  g reatest possible m agnitude am ong the  
R om an  Catholics o f  I re land . I f  it does im pute to  the  
D uke  o f  R ichmond, a n d  those acting under  his au thority , 
th a t  they w ithheld  the  m ercy o f  the Crown from  a m an , 
who wTas entitled to receive it ,  on  account o f  his innocence 
be ing  established, and  th a t  merely and  solely, because 
h e  was o f  th e  R o m an  Catholic  Religion— I f  you believe, 
th a t  the publication was so designed— th a t  its object wTas 
thus  to misrepresent the  C h ie f  G o v ern o r  o f  I re lan d , and  
thereby  to excite d iscontent am ong  so la r^e  a  portion  o f  
his M ajesty’s subjects in this country , it is, in th a t  case
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impossible for you to doub t,  th a t  it is a most atrocious 
Libel indeed.

G en tlem en , W h e th e r  it be relative to  the  Duke of 
R ichmond, or, as is alleged by the defence, to  L o rd  
JSorbury, the  context of the  paper itself will perhaps  fur­
nish you with sufficient g ro u n d  for yo u r  satisfaction one 
v. ay, o r  o ther. I f  it was in tended as an attack upon th e  
J u d g e ,  you would natura lly  expect to see it contain some­
th in g  relative to the  Judicial C harac te r  alluded to— there  
is n o th in g  stated respecting the  tria l,  o r  what preceded 
it— n o th in g  relative to the  application to  postpone the 
ti ia l.  B u t  it refers to a refusal o f  m ercy— to an abuse o f  
th e  P rerogative  o f  the  C row n— to the  execution o f  a  per­
son after his innocence was established; and  i t  is accom ­
pan ied  with a  fu rthe r  observation, ** th a t  th e re  were 
som e shocking circumstances a ttend ing  th e  case, which 
th e  Duke o f  R ichmond’s adm inistration m ay be invited 
to  exp la in  to P arliam en t.” Y ou will co n s id e r ,-w h e th e r  
th is  p a rag rap h  shews the  p reced ing  im putations to be a 
dharge  against th e  Ju d g e ,  o r  against the Duke o f  R ich­
mond, an d  his adm inistration.

I m ention  this as in terna l evidence, which m ay enable 
y o u  to  de term ine , w hether o r  n o , this  publication  is o f  
and  concerning  the  Duke o f  jRichmond an d  his M ajesty’s 
M in is ters  in I re la n d ,  ac ting  u n d e r  th e  autliority  o f  the  
I/yrd Lieutenant, as s tated  in  the Inform ation:-—O r ,  
w h e th e r  it be  “ o f  an d  concern ing  the J u d g e ,” who tried 
the  m an.

 ̂W  ith  respect to  this b e in g  a charge against L o rd  
Norbury, an d  the  conduct im puted to  h im , I  m ust ob­
serve, th a t  he  is not upon his defence:— H e  is no  p a r ty  
in this cause: H e  is no t h e r e to  state th e  circumstances, 
which governed his conduct. I t  is im m aterial to this 
case, w hether h e  was r ig h t  o r  w rong, in the  conduct o f  
th e  T r ia l  o f  Barry, b u t  i t  canno t be for a  m om ent 
d o u b ted ,  th a t  upon  a p ro p e r  opportun ity , h e  can suffi­
cien tly  justify himself. U p o n  applications to  postpone 
th e  trials o f  accused persons, the  conscience o f  the J u d g e  
is to be satisfied, from  all the  circumstances which ap p ea r  
before h im — h e  is to  decide w hether upon those c ircum ­
stances, justice  will, o r  will no t be advanced by post­
pon ing  th e  T r ia l ,  and  we are  now to presum e, th a t  upon  
the application m ade  to the Ju d g e  in the case a lluded to , 
th e  facts were n o t so laid before h im , as to  satisfy him 
th a t  justice required  h im  to postpone the  trial.



Gentlemen^ \  ou will take this book with you. Several 
p a r t s o t  it have been read  by the  gentlem en on both  sides, 
with a  view, on one side, to  satisfy you, tha t the general 
tenor  o f  it, so far as it touches upon the subject <5f  m ercy, 
*vas to create an  opinion, in the  m ind  o f  the  public , th a t  
th e  P rerogative o f  M ercy  was abused in th e  most abo­
m inable  m anner. O n the  o th e r  side, passages were read, 
to  shew, th a t  the  object o f  the  w riter was to lay b e fo re  
th e  Public  certa in  grievances, com plained o f  by, an d  a f ­
fecting his M ajesty’s R o m an  Catholic  Subjects. G e n ­
tlem en , any  m ap, who feels a  genuine impression, th a t  
th e  people a re  aggrieved by  any  existing laws, m ay fairly 
a n d  h o nourab ly  discuss the  subject, an d  state the  reasons 
w hy the  laws should  be altered. B u t  if, in  do ing  so, he  
th inks  p ro p e r  to m ake  a  specific charge  o f  a  crim inal 
offence against a  person o f  h ig h  responsibility, n o t being  
a t  the  troub le  o f  enquiring  in to  the  t ru th  o r  falsehood ot* 
it ,  he  does so, a t  his peril, an d  m ust be  answ erable to th e  
p e rso n ,  whom he  has in ju red  by th e  defam ation o f  his 
ch a rac te r ,  a n d  to  public  justice. T h e  w rite r, in  such 
case, canno t defend himself, by m erely  alleg ing  th a t  it 
was no t in tended  for th a t  person, b u t  for an o th e r  :— if  o n  
th e  face o f  the  publication i t  appears  levelled a t  th e  p e r­
son, w hom  th e  inform ation charges the  defendant with 
in tend ing  to calum niate  by it ,  th e re  m ust be  clear evi­
dence to enable  you to  apply  it to  another.

G en tlem en , Y o u  will ju d g e  from the  n a tu re  o f  the  
cha rg e , w hether  it was in tended  against the  o ther  person 
a lluded to  upon this tria l,  o r  against the L o rd  l ie u te ­
nant. i f  you  believe, th a t  the publication does convey 
th e  sense, which is p u t  upon it by the P rosecu tor, and  
th a t  it m ean t to  charge  the L o rd  Lieutenant in  the  m an ­
n e r  sta ted  in the  Inform ation , th en  it will be  y our  
d u ty  to  say, th a t  th e  defendant is guilty. O n  the  
o th e r  h a n d ,  i f  you believe, th a t  it does n o t im pute  such 
a  charge  to the  Lord. L ieu ten a n t--bu t, w hether true , or 
false, applies it to an o th e r  person, th en  th e  offence 
charged  by the  inform ation is n o t proved, and  you must 
find for the  defendant.

G entlem en, In  look ing  at th e  Book, to which your 
attention has been d irected , you sec, th a t  the  paragraphs 
which have been read  by the  Counsel for tne  Crow n, 
re la te  to the  adm inistration  o f  Justice , and  th a t  b ranch
o f  it, which is vested in the  K in g , o r  his Representative__
|h ç  dispensation o f  m ercy  : and  after describing the si­
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tuation ofkth e  Catholics of Ireland , with reg ard  to the ad­
m in is tra tion  o f  Justice— ns a situation, suck as I  hope no 
inhabitan ts  in any  p a r t  o f  the  globe are  to be  found in ,
. the writer proceeds to give the instance, in the  passage 
which has been read.

G en tlem en , 1 here is an o th e r  c ircum stance, which I  
shall m ention , w ith reg ard  to the application o f  this 
cha rg e , as against the  L ord  Lieutenant, and  also w ith 
re g a rd  to the  motives o f  the  party. I t  lias been proved 
b y  the witness for the  defendant, th a t  he  did no t know, 
o f  w hat religion th e  m an w'as, an d  ye t the  charge in the 
publica tion  is, th a t  m ercy  wTas refused to  be ex tended to 
h im , because lie wras a  H om an Catholic. T h e  witness 
fbi tne  defendant was ignoran t of the  m a n ’s religion, and  
h a d  no t com m unicated to  governm ent any  th in g  ab o u t 
h is  religion. T h e re  is no  evidence to shew, th a t  nis reli­
g ion  w'as a t any  tim e know n to the  governm ent.— T h ese  
a rc  s trong  grounds  for discovering the  motive o f  the 
w r i te r  b u t the  motive and  m eaning  are  m a tte r  entire ly 
for y o u r  consideration.

I i  you believe, th a t  this p a r t  o f  the  w*ork w as p u b ­
lished with th e  in ten tion , which has been im puted  to  it 
b y  th e  inform ation , o f  charg ing  the  L o rd  Lieutenant 
w ith  a  gross abuse o f  th e  prerogative  o f  m ercy, and from 
a  motive so base, th a t  it was m erely  because th e  m an was 
a  R o m a n  C atholic , you  will find the  defendant guilty.—  
B u t  be it ever so gross— an d  w h e th e r  t ru e ,  o r  false, i f  
you  believe,— th a t  itwras n o t in tended  against the L o rd  
Lieutenant, b u t  against the  Ju d g e ,  you o u g h t to acquit.

T h e  inform ation, an d  the  Book given in evidence were 
delivered to the  Jury— w ho retired .

M r.  B u r ro w es . M y  L o rd s ,  i f  w’c shall deem it r ig h t  
to  m ake an  application hereafte r ,  it will be necessary to  
u n d ers tan d , exactly* th e  charge  o f  the  learned Ju d g e .—  
T h e re  can be n o  bill o f  exceptions in a  criminal case. 
B u t  if  th e re  be a m istake, in po in t of law, there  m ay
be  an  application to  set aside the verdict.-------1  th ink
y our  L ordsh ip  left it to th e  J u ry  :-------p robably  }’ou wrere
r ig h t  in  do ing  so— th a t  i t  was for them  to try  th é  tru tli  
o f  the innuendoes, as stated in  th e  information.

Lord C h ief Justice D ow nes— Yes, I  did so.
*Mr. B urrowses. W ith  g rea t  respect, I  th in k ,  tha t
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y o u r  L ordsh ip  should Lave told the Ju ry ,  tha t the innu- 
does, no t being  supported by averm ents, there  was 110 
evidence—an d  there  could be no  evidence— to support 
th e  information.

L o rd  C hief Justice D ownes. That question is still open 
to you, upon the record.—

M r. Justice D aly. I  also th in k , th a t  you have the 
benefit ot this objection, a t a  subsequent period.

After a  few m inutes, th e  J u ry  re tu rned , finding {he 
defendan t— G U I L T Y .  '

I l th. F ebm aty , 181-3,

M r .  O’Connell, for th e  defendant, moved to set aside 
t h e  verdict, on account o f  the  misdirection o f  the  learned  
J u d g e ,  in charg ing  th e  J u ry ,  and  inasm uch as the  same 
was against law and evidence.

T h e  Attorney G eneral requ ired , th a t  the  defen­
d a n t  should  appear  in cu s to d y ; upon  which he  su rren ­
d e re d  him self to the  Sheriff

T h is  motion was a rgued  by  M r.  Q*Connell an d  M r.  
B urrowes, for th e  defendant.— T h e  counsel for the  
C ro w n ,n o t  being called u p o n :— T h e  rep o rte r  was occupi- 
ed.in ano ther  C o u r t ,  d u r in g  the  g rea te r  p a r t  o f  this a r ­
g u m e n t :— h e  is informed, however, th a t  the o ther  Judges  
o f  the  C o u r t  declared , th a t  th e  charge , given by the 
C h ie f Justice, was to be considered, n o t m erely, as the 
charge  o f  the  C h ie f  Justice , b u t  as th e  charge  o f  all the  
C o u r t ,— all the  Judges  be ing  present, an d  occasionally 
suggesting m atters, in th e  progress o f  the  charge.

T h e  ju d g m e n t o f  the  court, upon  the m otion  was as 
follows :—

L o rd  C h ief Justice D ownes. M y  B re th re n  are  all 
satisfied, th a t  the  verd ict o u ^ h t  n o t  to be  d is tu rbed , on  
account o f  th e  objections, which Have been m ade ;— and  
for my p a r t ,  I  th in k ,  th a t  th e  way, in which th e  case 
wae p u t  to the  J u ry ,  was conformable to  th e  practice o f  
all the Courts, an d  o f  all times, as far as I  have been 
able  to discover,— vary ing  only as to  cases, before the  
L ib e l  act, by  conform ing to th a t  statute. T h e  case 
oam a before the  J u ry ,  upon  an  inform ation for a  libel,



«ncl the issue before them  was, w hether the T)< fendant 
was guilty , or not guilty .— W h a t  was d o n e ? — Evidence 
o f  the publication o f  th e  m atte r  charged to be a libel by 
the D efendan t was laid before th e m :— the  m atte r  so 
p roved , was read to them — and the  book was also h a n d ­
ed to th e m , upon the ir  re tu rn in g  to  th e ir  room. Seve­
ral parts  oí the  same book were read , on both  sides, in  
th e  presence o f  the  J u ry ,  an d  they were told, they were
to consider, as th e  law now requires they should ,____
w hether  th e  p ja ttcr  charged  in the inform ation, and  so 
p roved  to have been published by th e  D efen d an t was a 
libel, or no t.-------T h e y  w ere to ld , th a t  they were to  de­
cide as to the tru th ,  and  the application  o f  the innuen­
does, and  the averm ents, w hatever they  are.— A n  objec­
tion was taken a t the  tria l,  th a t  th e re  were n o t sufficient 
averm ents upon  the  re c o rd ;— the  answer to the  objec­
tion was------ no t th a t  th e  averm ents w ere sufficient, bu t
th a t ,  th a t  was n o t th e  p ro p e r  time for m ak ing  the  objec­
tion-------that,  w hether th e re  were sufficient averm ents,
o r  n o t,  to  m ain ta in  th e  publication to  be  a libel, was a  
subject, which m ig h t be enquired  in to  m ore  regu larly , 
upon  a fu ture  opportun ity .-—T h e  J u ry  were to ld , th a t  i f  
they believed the  m a tte r  com plained o f  was published  by 
D efen d an t,  an d  was a  libel, an d  th a t  it was o f  th e  
m ean in g  im puted  to  i t  upon  this reco rd , they should 
find the  D efendan t guilty  :— an d  a lthough  M r .  B u r-  
roxzes said, th a t  th e  charge  to  the  J u ry  went ou t o f  the  
re c o rd ;  I  understand  h im  to  m ean ,— n o t thaf  th e  Ju d g e  
left to the  J u r y  any  th in g  absolutely extrinsic  o f  the  re ­
c o rd ,— any th in g  which d id  no t ap pear  in the  record  on
some m anner ,  o r  o ther  01* in  th e  evidence,-------bu t th a t
th e  averm ents were no t p roperly  m ade  upon  th e  record , 
— so as to b r in g  m atte rs  left to th e  J u ry  upon  the  re­
c o rd ;— for I take for g ran ted ,  th a t  he  never d id  mean to 
say, th a t  the Ju d g e  p u t  to th e  J u ry  any  fact, o r  question 
which did  not appear  upon  th e  record  in some mode.

M r .  B uriîowes. M y  L o rd ,  I  expressly said th a t  
th e  averm ents w ere insufficient ; an d  I  never m ean t to 
insinuate  th a t  any  m atte r ,  n o t appearing  in the  record  
h a d  been left to the Jury .

L o rd  C h ief Justice D ownes. T h e n  it comes to this ; 
- -w iK  lher  upon  the trial o f  an  issue jo ined upon  a  fact, 
v Inch is for the  Ju ry ,  absolutely, and  exclusively to  d e ­
cide, it shall be discussed, w hether th e  averm ents  upon 
the record are  sufficient to m ain ta in  th e  charge-------
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•îents which canno t be  varied , and  which must
pear upon a  m otion in  a rres t o f  ju d g m en t,  as dis- 

.nctly as in any  court,  try in g  the  fact upon which 
Jie issue is jo ined— an d  a t  the p ro p er  time, when such 

question should be discussed, and  according  to ‘ill prac­
tice, exam ined after the  t r i a l ;— the  m atte r  appearing  
fully, an d  a t  la rge  Kpon the  record. Should  we tefi 
ta e  J u ry —— even if  we had  formed an opinion, decisive­
ly, upon th e  m ode, in  which the record was framed 
th a t  they had  n o th in g  to t ry ? — T h a t  we should 
tell them , no m atte r  w hat you th ink  o f  the  evidence 
o r  its application to the  facts, cha rg ed  upon the  T r a ­
verser, because those charges a re  irregu larly , an d  
clumsily f ram ed .— W e  will decide upon it and prevent 
th e  J u ry  hav ing  cognizance o f  the  cause.

Before the  s tatu te, so im portan t in  the  law o f  libel • 
th e  original course upon a tr ia l  for a  libel was this T h e  
J u ry  was called upon to decide the fact o f  publication—  th e  
t ru th  and  applicability o f  the  averm ents and  innuendoes 
an d  if  they believed th e  publication to  have been th é  
ac t  ot the defendant, an d  the  innuendoes  applicable, 
th e  law o f  the  case was reserved to the C o u r t  to decide 
afterwards, w hether th e  publication  was a  libel o r  not. 
— T h is  m ode o f  proceed ing  has been altered by  the sta­
tu te  ; and  now , no t only the  fact o t publication , and  
applicability  o f  the innuendoes, b u t the  question, whe­
th e r  th e  p ap er  so published , and  proved, be libellous, 
o r  n o t . . . .  All th a t  was done, in  the  present case, in precise 
conform ity to the  act o f  parliam ent, according  to  th e  
best o f  m y ju d g m en t,  an d  m y b re th ren  concur with 
m e , in  th a t  respect.

N ow , I f  w hat is contended for b v  th e  Counsel for 
th e  T ra v e rse r  be tru e  (and  which comprises th e  
whole o f  th is  case necessary to  advert to) th e  Ju d g e  at 
N is i P riu s, who i f  th e  case were tried  on C ircuit,  m igh t 
b e  a Ju d g e  o f  an o th e r  C o u rt ,  would have to  decide 
u p o n  th e  sufficiency o f  the  averm ents, and  could nor. 
perm it the  J u ry  to  try  th e  facts, until h e  h ad  de term ined  
w hether they were sufficiently spread upon the  record  ( 
— and upon his op in ion , i f  h e  th o u g h t  th e  averments 
insufficient he  m ust decide as on a  dem urer  and  the defen­
d a n t  would be d ischarged  from all answer, in evidence 
to  the real issue, which was jo ined  between th e  parties
a n d  upon which both  went to trial.-------I t  is obviou*
to  w hat an enormous length  o f  inconvenient and  p r t -
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m ature  discussion, this would lead and  hort often real ju s .  
t ice would be risked, by this m ode o f  p roceeding  ; instead 
• f  renewing, in the case o f  libel as in all others, all ques­
tions already completely on the  record for the  p ro p er  
jurisd ic tion  to  discuss, in the p roper  season in arres t 
of ju d g m e n t  ; 01* by writ of e rro r— both of which m odes 
of redress would become unnecessary for the defendant 
an d  im practicable  to  the  prosecutor, after a  general ver­
dict o f  no t G uilty  so p ro c u re d . . . .T h is  is no  new doctrine  * 
is has  been a t  all times the course to reserve questions, 
which are  upon the record , for discussion after the t r ia l ;  
i f  the p a r ty  has not though t fit previously to discuss them  
by  d em u rre r ,  and  not to argue , in the  presence o f  th e  
J u ry ,  m atte rs  n o t  w ithin the ir  province, and  which 
w ith  m ore  p roprie ty  an d  in a  m ore  convenient course* 
can  be  afterw ards discussed, before the  p ro p e r  ju risd ic­
tion.— T h is  has been always the  case in all oilier p rocee­
d ings, and  th a t  it has been so, in  th e  case o f  libel, we
have the  h ighest possible au thority  for saying.-------W h e n
th e  libel ac t,  o f  which ours is a  transcrip t,  was in p ro ­
gress th rough  parliam ent in England ,, th e  L o rd s ,  desi­
rous o f  m inutely  inqu iring  into th e  law, and  cause o f  
proceed ings  o f  the Judges ,  p u t various question to  them  ; 
— to which they gave deliberate  and  solemn answers—  
w hich  carry  au tho rity  an d  respect as th e  answer of the* 
twelve Ju d g es  o f  England .—

I  will read  to m y B re th ren  the  th ird  question p u t  by 
th e  L o rd s ,  with th e  Ju d g es  answer to  it, and  they will 
see, w hether  they d o  no t bear  s trongly  upon the present 
case. Every  one o f  the  cases im agined in th e  answers to
those questions is infinitely s tronger th an  the present.__
T h e  T n i r d  Q uestion p u t  to the  Judges  was, “  LTpon 
«  th e  tria l o f  an  ind ic tm en t for a  L ibe l,  th e  publication 
“  be ing  clearly p roved , an d  th e  innocence o f  the p ap er  
«  be ing  as c learly  manifest, is it com petent and  legal 

for th e  Ju d g e ,  to  d irec t o r  recom m end to the J u r y ,  
“  to  give a  verdict for the  D efendan t.”  W h a t  is th e  
an sw er?  “  T h a t  upon  th e  trial o f  an  indictm ent for a  
“  L ib e l ,  the  publication  be ing  clearly proved, and  the  
“  innocence o f  th e  p ap er  being as clearly manifest, i t  is 
“  com peten t an d  legal for the Ju d g e  to d irect o r  reco m - 
“  m epd  to  the  J u ry  to give a verdict for the D efendan t.”  

“  B u t we ad d ,  th a t  no case has occurred  in  which it 
would have been , in  sound discretion, fit for a  Judge*

H
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£4 sitting a t  nisi p rtû s, to  have given such a  d irection, or 
u  recom m endation  to th e  J u ry .”

4i I t  is a term  in the question, th a t  th e  innocence shall 
“  be  clearly manifest. T h is  m ust be in th e  opinion o f  

th e  Ju d g e  ï b u t th e  ablest Ju d g es  have  been sometimes 
44 decidedly o f  an opinion* which has, upon  fu rthe r  in- 
44 vesiigation, been  discovered to be erroneous; and  it is 
4C to be considered, th a t  the  elrect of such a direction 
44 o r  recom m endation  w ould be unnecessarily to exclude 
41 all fu r th e r  discussion o f  th e  m atte r  o f  law, in the  court 
44 irom  which the  reco rd  o f  n isip r iu s  was sent, in  courts 
4‘ o f  e rro r ,  and  before y o u r  L ordsh ips ,  in the  dernier 
41 resort.”

44 V ery  clear, indeed, therefore, o u g h t  to  be the  case, 
4k in  which such a d irec tion , o r  recom m endation  shall 
41 be given. Iii a  crim inal eafce, w hich is in any  degree  
u  doubtfu l, it m ust be a very crreát re lie f  to a  J u d g e  an d  
14 J u ry ,  an d  a  g rea t  ease to  them  in th e  adm in istra tion  
4C o f  criminal justice , to have th e  means o f  ob ta in ing  a  
u  be tte r  an d  fuller investigation o f  the doub t,  upon  th e  
44 solution o f  which a r i g h t  verdict, o r  a  r ig h t  judgm ent*
46 is to depend .”

“  A  special verd ic t w ould , in m any  cases, be th e  only 
44 tneans, w here  th e  offence is described by some one o r  
44 two techniical teriits, com prehend ing  th e  whole offence, 
u  th e  law and  the fact com bined: such as the  words, 4 fe- 
14 loniously d id  steal.’— T h e  com bination  m ust be de- 
14 composed by a  special verdict* separa ting  the  facts 
u  from  th e  legal qualities ascribed to  them , and  p re -  
“  senting them  in  detail to th e  eye o f  th e  J u d g e ,  to  ena- 
u  ble  h im  to declare, Whether th e  legal quality , ascribed
1 1  to them , be  well ascribed to th em , o r  ho t.”

44 T h e re  m ay be a  special verd ict in cases w here 
44 doubts  arise on m a tte r  o f  law, b u t it is n o t  neccssaty 
44 in all cases. I n  some crim inal proceedings ( the  p ro -  
44 ceedings in libel, a n d  the  publication o f  forged papers, 
u  for instance), some o f  th e  facts are  detailed in  th e  
44 ind ic tm ent; an d  i f  the  d o u b t  in la w  should  happen  to  
44 arise o u t  o f  the  fact so deta iled , we say it is upon the 
44 record. The question might have been discussed upon 
44 demurrery without going to a ju ry  a t a l l , and a fter  
44 verdict, it may be discussed on a motion in arrest o f  
u  judgm ent. In  such cases, a  special verd ict is n o t ne- 
*4 cessary:— the  verdict o f  4 G u i l ty ,’ will have the effect 
w o f  a  special verdict, w ithout th e  expence and delay o f
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“  it, establishing all the  facts, and leaving the question u j  
€t law  open to discussion”

“  T h e re  arc  th ree  situations, in which a  defendant, 
“  cha rged  with a  libel, may stand before a  Ju d g e  and  
“  J u ry  in a  court o f  nisi prius. F irs t ,  the  m a tte r  o f  law 
44 m ay be doub tfu l:— in th a t  case there  o u g h t to  be a 
46 special verdict, o r  a  verdict, which shall operate, as a 
44 special verdict. Secondly , th e  case m ay, in the  opi- 
44 n ion  o f  the  Ju d g e ,  be  clear against the  D efendant.—  
44 I f  th e  verd ic t is special, in form, o r  in  effect, he  has  
44 n o  reason to  com plain ; his case comes before the  
4i C o u r t ,  from  which the  record  is sent, w ithout th e  
44 p rejudice o f  an au tho rity  against him . T h e  th ird  si- 
4‘ tuation  is, T h a t  the  opinion o f  th e  Ju d g e  m ay be 
4< c lear in favour o f  the  D efendan t. I n  th a t  case, 
44 w henever it shall hap p en , we have offered it ,  as ou r  
4i opinion, th a t  it will be com peten t a n d  legal for th e  
46 J u d g e  to d irec t  an acquitta l.”

N ow, I  canno t conceive any doctrine  m ore  directly  
applicable  to w hat passed u p o n  the  trial o f  the  present 
C ause; o r  m ore  clearly  bearing  upon  the  objection now 
lielore the C o u r t ,  than  w hat is to be collected from the  
answ er o f  the  Ju d g es ,  w hich I  have read . I f  the  m a tte r  
o f  law be doubtfu l,  the re  ough t to  be  a  special verdict y 
o r  a  verdict, opera ting  as such— manifestly shewing, 
w hat o u g h t to  be the conduct o f  the Ju d g e  try ing  the  
cause; th a t  he ough t n o t to take upon h im , a t  once, to 
dec ide  the  m a tte r ;  b u t  have it reserved for the  opinion 
o f  th e  C o u r t ,  from w hence the record  issued. N ow, in 
the  p resent case, this objection was m ade and questions 
raised a t the  T r ia l ,  which, a t  th e  T r ia l ,  we d id  n o t th ink  
necessary to decide, o r  to discuss; because, as we de­
clared a t the  timcy th e  questions rem ain  on the  reco rd , 
an d  canno t be  a lte red , o r  m ade to app ear  different to the  
C o u r t ,  from w hence the  reco rd  issued, and  therefore we 
th o u g h t ,  and  declared , th a t  th e  case should go to the 
J u ry ,  to find a  V erd ic t  o f  G uilty , o r  N ot G uil ty ,  
no tw ithstand ing  such objections, which to this m om ent, 
Diav l:e m ade  in a rres t  o f  judgm ent.

T i ie  objections, u rged  upon this m otion, am o u n t to 
th is, th a t  we o u g h t  to have done, w hat th e  Ju d g es  of 
E n g lan d  declared— under circumstances m u ch  m ore  
favourable to  the  D efendan t,  would n o t  be  fit to 
d o 5 a n d  th a t  in  a  case, w here no  m an , w ho hear? 
me, would say, i t  was a ease in  which the Ju d g e  ought
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to  p ro n o u n ce , conclusively, th a t  the  defendant was m a­
nifestly and  plainly innocen t ; an d  o u g h t to  take from  

. th e  J u r y  all d iscretion and  enqu iry  upon  th e  subject:—  
a n d  th a t  upon a  m atte r  o f  law ,— possibly d o u b tfu l- -  
b u t  no t discussed for the  reasons g iv e n ;— conceiving, 
th a t  the  p ro p e r  tim e for such discussion would come
thereafter.-------A n d  now , it is said, th a t  we should  have
,toJd the  J u ry ,  decidedly , an d  conclusively— in a  way, 
w hich would p rec lude  ou r  own e r ro r  from  being  again 
exam ined , i f  we w ere w ro n g ;— and  th a t  we should  
have told th e  J u ry ,  they h a d  n o th in g  to  decide upon , 
for th a t  sufficient averm ents were n o t m ade upon  th e  
reco rd . N ow , I  m ust,  fu rth e r  observe, th a t  a l though  the 
Judges  o f  E ngland , in th e ir  answers to  th e  questions p u t  
b y  the  H o u se  of L o rd s  to  them , an d  am o n g  o thers ,  
th e  answer I  have read , b ro u g h t  fully before P a r lia ­
m en t,  th e ir  whole course o f  p roceeding , a n d  am ong  
o th e r  circumstances, the  very  princ ip le  o f  th e ir  p ractice  
in  n o t discussing a t the  tr ia l  questions a lready  on  th e  
reco rd ,— P ar liam en t never th o u g h t  fit to  d irec t  any  
a ltera tion  in  the  conduct o f  th e  Ju d g es  in  th a t  respect,—  
all th a t  P a r l iam en t  th o u g h t  fit by  the  Ljibel ac t to  
d irec t ,  is th is, T h a t  th e  Ju d g es  should  n o t requ ire  a  
verd ict o f  gu ilty , o r  n o t  guilty , upon  the  b a re  p ro o f  
o f  th e  publication— b u t  to leave it to  th e  J u ry  to  de­
term ine  w hether the  p a p e r ,  so published , is a  libel, or 
n o t— m aking  them  Ju d g es  o f  the  law— so far as th a t  
w ent, a t th e  same time, d irec ting  the J u d g e  to give his 
ow n opin ion  to  them  upon  th e  question o f  w hetner the  
publica tion  was a  libel, o r  n o t,  (which in this case 
was done). B u t  P a r lia m e n t  neyer th o u g h t  fit to  re ­
q u ire ,  o r  au thorize a Ju d g e ,  a t  ;lisi p riu s, to  decide upon  

' po in ts  o f  lawj which wrere p roperly  inqu irab le  in  ano ther  
form , an d  d id  n o t in terfere , so as to d irec t,  th a t  points 
o f  law should  be discussed before a  J u ry — an d  which 
po in ts  rem ained  upon  th e  record  for discussion a t  a
subsequent opportun ity .-------T h e  Ju d g e  is left to  his
ancient duties in  th a t  respect,— without condem ning  
the  m ode, which h ad  been  exercised o r  the  practice, 
which was founded upon  it. T h u s  shewing, th a t  P a r ­
liam ent d id  ijot disapprove o f  th a t  course an d  th a t  they 
left the  law in th e  hands , in  which the  constitution h a d  
placed  it— R ecogniz ing , th a t  th e re  was a p ro p e r  course, 
pnd  time when all objections appearing  on the  record are



to be discussed ;— this therefore m ay fairly be considered, 
as a  parliam en tary  recognition o f  th e  convenience, p ro ­
prie ty , and  legality o f  the  practice stated by  th e  judges  
th e re  an d  followed by  u s : — and in m y apprehension,.* 
w hat I have stated, is sufficient to  shew, th a t  th e  trial
was n o t the  place to  debate  this question-------w hether  the
averments be or be not properly put upon this record, 
is to be examined and decided upon a motion in arrest 
of judgement, since the defendant did not earlier make 
th e  objection by demurring to the information.

The C*UEF Justice  concluded, by saying, that the 
whole Court were unanimous in opinion, that there was 
nothing, in what was urged, to impeach the verdict.

M r.  Justice D ay. I  am g lad  th a t  this m otion has 
been  m ade, as it has p roduced  the  powerful and con­
clusive ju d g m e n t ,  ju s t  delivered by m y L o rd  C h ie f  Jus? 
tice, touch ing  th e  law o f  the  case, an d  w hich, it is 
Jioped, will set all question upon  the  law in fu ture  a t 
rest. I t  is objected, th a t  no  evidence ough t to have been 
received to the  m a tte r  o f  th e  innuendoes, as no aver­
m en t appears  upon  th e  record  in troduc to ry  o f  thfit m a t­
ter. B u t  it is adm itted  expressly a t the  B a r ,  th a t  no th ing  
ex trinsic  o f  th e  reco rd  was given in charge  to  the  J u ry  
— n o th in g  th a t  iÿ n o t  clearly and  distinctly  alleged jn 
th e  inform ation ; and  in a  m otion to th e  discretion of 
C o u r t ,  th a t  admission o f  th e  Counsel is a  full answer to 
l*is own objection. I t  is true  th a t  every m an  m ust bn 
tr ied  secundum allega ta  et 'probata.— N o  evidence can 
b e  received on the  tria l,  to any fact, n o t  alleged c r  im ­
plied by the  pleadings : thus, in an indic tm ent for H ig h  
T reaso n ,  th e  overt acts m ust be distinctly set ou t and  it 
w ould  be perfectly  com peten t tp the  Counsel for the  p r i­
soner to object to any  evidence, go ing  to  an  overt-acf, 
n o t  a lledged  in th e  ind ictm ent. B u t  was it ever object­
ed  on such a  tr ia l ,  th a t  th e  facts for the J u ry  to try , 
th o u g h  plain ly  and  intellig ibly  set out in the  indictm ent, 
w an ted , however, d u e  technicality  and  strict legal form 
u p o n  the  face o f  th e  p lead ing  ?— Such objections p lainly 
arise upon  the  face o f  the  record , an d ,  i f  well founded, 
th e  p risoner  canno t fail, in p ro p e r  season, to have the  
benefit o f  them . M r .  B urrowes, however, in a  la u d a ­
ble  zeal for th e  charac ter  o f  his client ; n o t con ten t 
w ith  a  m otion  for arres ting  the  ju d g m en t,  struggles to  
cret rid  o f  a  verd ict, which m ust b ran d  h im  with indelible 
disgrace and  shame. E ve ry  m an , who knows th e  vir-
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tuoiis sensibilities o f  th a t  gen tlem an, will do justice 
to  his a rd en t appreciation  o f  character. B u t  does the 
learned  Counsel, in a  m otion , w here th e  p rim e  question 
always is, w hether th e  verdict be  agreeable tp justice, 
a n d  to the  m erits o f  th e  case, expect th e  concurren t 
sym pathy o f  this C o u rt  for his client, convicted as he 
now stands, w ith th e  full approbation  o f  th e  C ourt,  o f  
pub lish ing  a libel, n o t  m ore  mischievous and  m alignant, 
th a n  slanderous an d  false ? W h e r e  his defence has been 
as wickçd as his crim e ? W h e r e  he comes forward with 
b razen  effrontery, an d  says, N o  j I  d id  not m urde r

B. ; i t  was C. D .  whom I  murclerecl ! I  d id  no t luttera 
libel on th e  D u k e  o f  R ichmond— it was a learned  Ju d g e  
,of the  land  whom I  in tended  to  defame, in  the  solemn 
exercise o f  a  judic ia l du ty— in the  painful discharge p f  
jthe m ost painful functions o f  his situation.” A n d  this 
atrocious defence is g ravely  advanced in  an  open C o u rt  
o f  Justice, b y  evidence th e  m ost p resum ptuous an d  dis­
gusting , beh ind  the  back  o f  th e  learned  L o rd ,  w ho is the  
object o f  it— an d  who, o f  course, h a d  no  m eans o f  repel­
l in g  th e  foul s lander, b u t  the  w’ell-know n beneyolence o f  
Jiis na tu re , and  the  m onstrous incredibility  o f  th e  n a r ­
rative ! B u t  i t  is m ateria l also to recollect, tha t this  is a 
a  crim inal case, in  wfyich applica tions  for new trials  a re  
very sparingly  countenanced  ; never, indeed , but where, 
j f  refused, th e re  would be  a  manifest failure o f  justice. 
S uch  was the case o f  th e  K in g  v. Gough , in  Douglas. 
T a k in g  this case, therefore, in all its bearings, w hether 
in  a  legal p o in t  o f  view, o r  upon  its m erits , the re  ne­
ver was an applica tion  less entitled to  th e  fayoyr or 
countenance o f  a  C o u r t  o f  Justice.

M r.  0 ‘Connel. I am  now to re so r t  to th e  a l t e r n a ­
t ive  o f  m y m otion------- th a t  th e  j u d g m e n t  m ay  b e  a r­
rested .

L ord  C h ie f  J u s t ic e . I t  is too la te  to  e n te r  u p o n  
th e  a rg u m e n t  th is  d a y — an d  I fear,  th a t  i t  will in ju re  
th e  pub lic  co n v en ien ce  to p ro ceed  with it, to-m orrow , 
b e in g  th e  th e  last d ay  o f  th e  te rm .

M r. B urrowes. M y L ord , I fee l th e  difficulty o f  
a rg u in g  the  case, this even in g , or to-m orrow — for the  
press o f  o th e r  business,— b u t  th e  d e fe n d a n t  is now in 
/custody.

L ord  Chief J ustice. H e  m ay b e  ad m itted  to bail.
M r. A t t o r n e y  G e n e r a l . M y L ords , I f  i t  b e  a t-



102

te n d e d  \\ ith any  in co n v en ien ce  to the  pub lic  business o f  
th e  court to d e b a te  this m a tte r  now, it m ust necessarily  
b e  p o s tp o n ed , and  in th a t  case, th e  D e fe n d a n t  m ust be  
adm itted  to bail.— B u t,  no tw ith stand ing  wba£ has b een  
said, I have the m ost p e rfec t  confidence, th a t  w e can 
sustain  this record  in all its parts .— W h e r e  a  d o u b t  is 
su g g es ted ,  i t  is qu ite  sufficient to  le t  th e  D e fe n d a n t  
s tand  o u t  upon  bail.

L o rd  C hief J ustice D ownes. M anifestly , this is 
a  case  d eserv ing  discussion :— In say ing  so, I do no t 
m ean  to in t im a te  tha t I have fo rm ed  any  op in ion .

Mr. O 'C onnell . T h e application to amend the 
record disclosed its defects.

M r. T ownsend . M y  Lords, I  was th e  person , who 
m ad e  th e  motion to a m e n d  th e  reco rd ,— th a t  m otion 
was m ade  in  o rd e r  to  avoid th e  a rg u m e n t  fo u n d ed  
u p o n  an a llega tion , th a t  th e  in n u en d o s  a re  insufficient,
I am no t a sh am ed  to avow, th a t  I  fram ed  this in fo rm a­
tion  ; and  do aver, th a t  i t  can  be  sufficiently susta ined .

Mr. B urro WES. W  e have nothing to do with these 
assertions:— it is not denied, that such application was 
made.

M r. A ttorney G eneral. I f  th e  D e fe n d a n t  will 
g ive  up  th e  a u th o r  o f  th e  p u b lica t io n ,  I  will c o n se n t  to  
his  s ta n d in g  o u t  upon his own re c o g n iz a n c e .  I f  th a t  
b e  no t a c c e d e d  to, I will p ro p o se  th a t  such  security  
will b e  g iven  as will co m p e l  th e  D e fe n d a n t  to  answ er 
tlie  ch a rg e ,  a n d  r e n d e r  h im  a m en ab le  to ju s t ic e .— I 
p ro p o se ,  th a t  h e  shall e n te r  in to  a  r e c o g n iz a n c e  o f  
of.lOQD by  himself, and  two su re ties  o f  £ .5 0 0 ,  each .

T h is  p ro p o s i t io n  was a c c e d e d  to 011 the  p a r t  o f  the 
D e fe n d a n t .

1
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C opy  o f  B aron  G e o r g e ’s N o te s  of B a rry ’s Case..

__ 0  In d ic tm en t.  F o r
N o . 82. T r u e  Bill P h il ip  B arry , (  ^  thg  4 th  J u

C u s t .  5 th  Ju ly .  ^  49> k i n g a t G / a w -

bower, feloniously  did  assault P a tr ic k  Codd, and  a c e r ­
ta in  pistol loaden with g u n -p o w d e r  and  lead en  b u lle t ,  
fe loniously  and  m aliciously  d id  d isch a rg e  a t  h im , w ith  
in te n t  fe loniously  to m u rd e r  h im , ag a in s t  p e a c e  a n d
statu te .

__ ... ~  7 In d ic tm e n t .  F o r
N o .  83. T r u e  Bill. P h i l ip  B arry .  £ th a t  h e  sam e day>

y e a r  an d  p lace , fe loniously  d id  d e m a n d  m o n ey  from  
P a tr ick  Codd, w ith  in te n t  to  rob  h im , ag a in s t  p eace  
an d  statu te .

F irs t  W itn e ss ,  P a tr ic k  Codd.

H e  lives a t  C arrick-on  S u ir  ; on th e  4 t h  July, 
was g o in g  to Callan ; th e  P o s t-b o y  conv ey in g  th e  mail 
was in co m p an y  with h im  ;— a  m a n  cam e over the  
d i tch  w ithin  h a lf -a -m ile  o f  Glanbower, this was tu rn e d
1 1  o’clock, he  se ized  his b r id le ,  and  s topped  his horse, 
p re se n te d  th e  pistol a t  him, an d  des ired  him  to a ligh t,  
an d  d e l iv e r ;— poin ts  ou t p r isoner,— says i t  was h im ,—  
h e  desired  th e  P o s t-b o y  to stop also ; h e  b id  witness 
again  to a ligh t,  o r  h e  would blow his b ra ins  out. 
W itn e ss  a l i g h t e d ,— he  h a d  < £ 4 9 2  ab o u t  h im  ; th e  P o s t ­
boy was then  for m ov ing  away. P r iso n e r  tu rn e d  to-.



104

wards the  P o s t-b o y ,  witness a t te m p te d  to sfcize h im —̂ 
witness ru sh ed  on h im — he d ischa rged  the  pistol, he 
th inks, a t  w itness,— knocked  h im  dow n an d  w rested  a 
seco n d  pistol from him , witness sn a p p e d  it, an d  th rew  
it  over th e  d i tc h — he s tru g g le d  with witness till P o s t ­
bo y  re tu rn e d  in  ab o u t live m inu tes ,  an d  th ey  s e c u re d  
ïi im ;— he le t  off th e  pistol, h e  is satisfied vo lun tarily  j 
an d  n o t m ere ly  with an in te n t  to in tim idate  him, 
b u t  with in te n t  to  w ound him .

C ro ss -E x am in ed .

H e  has h ea rd ,  h e  was ca r ry in g  h o m e pistols, b u t  
has no  reason  to be lieve  it.

S e c o n d  W itn ëss .

M r.  Jam es B radstreet E llio tt ,— h e  lives n e a r— watf 
t a i l e d  on, with th e  prisoner, w hen taken  by  first 
witness, an d  th e  pistols b ro u g h t  with h im , (now 
p ro d u ced )  p r iso n e r  is th e  m a n :  th e  pistols when 
b ro u g h t  to h im  had  bo th  ot th em  b een  la te ly  d ischa rged .

F o r  th e  P risoner.

Jam es R ogers,— P riso n e r  was o n ce  his servant,* 
la t te r ly  his w orkm an ; w itness g o t  those  pistols from 
a  M r. H earn , his b ro th e r- in - law , to p ro te c t  h im ­
self, as he lived  in d is tu rb ed  coun try , and  had  
b e e n  a t ta c k e d  o n c e  o r  tvvice,— M r. H e a n i  w rote 
to w itness to  r e tu rn  th em , as he  had  borrow ed 
th e m  him self. W jtn e ss  sen t those  arm s back  b y  
th e  p r iso n e r— the p r iso n er  had the  arrfis in  his 
possession 4 or 5 days before h e  was taken  u p .—  
I t  was on th e  road  betw een his house  a n d  M r.  
Hearn's, he  was taken  up.

♦ ♦
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C ro ss-E x a m in e d .

The pistols w ere n o t loaden^ w hen  h e  gave them 
a n d  gave  no am m unition  ; h e  had  to go  from 28 to 
30  m iles  from his house  to  M r. H earn's•

T h e  J u ry  acq u it ted  h im , in  N o . 82, and  found  h im  
g u i l ty  in N o . 83, upon  which th e  p r isoner  was s e n te n ­
ced  to be  transported .

A t  the  foot o f  the  e v id e n c e  is th e  following entry* 

T o  b e  tra n sm it te d  to  K ilk en n y ,'}
to be tr ied  for a  H ighw ay 
R o b b ery . i

T h e  following inform ation was sworn on  th e  same day 
w hen B a rry  was apprehended .

C ounty  o f  T ip p e ra ry  7 T h e  inform ation o f  P atrick  Walsh, 
to  wit. 3  du ly  sworn deposeth, and  saith,

th a t  between the hours  o f  ten  and  eleven o’C lock 'in  the 
m o rn in g  o f  th e  4 th  o f  Ju ly ,  carry ing  the C arrick  mail, 
in com pany with M r.  P atrick  Codd, m erchan t o f  C a r­

rick  aforesaid, h e  was stopped by a  m an , now calling 
him self P h ilip  B a rry , on  the  road  r e a r  th e  B ridge o f  
G lanbow er, th a t  deponen t rode  off with the mail, and  
left h im  engaged with M r ,  Codd> who m ade h im  a pri­
soner, and  b ro u g h t  h im , with this in form ant to  M r.  
E llio tt.

Sw orn 4 th  Ju ly ,  1809 
before

J .  B. Elliott.
his

P a tr ic k  >4 W a lsh ,  
m ark .
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