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REPORT, &c.

KING’S BENCH,

Saturday, 6th February, 18183.

The KING against HUGH FITZPATRICK.

This was an Information ex officio, filed by the
ATTOoRNEY GENERAL, and came on to be tried this
day at the Bar of the Court of King’s Bench.—It
was as follows :

County of the City of Dublin, to wit.—Be it remem-
bered that the Right Honorable WM. SAurRIN Attor-
ney General of our Lord the King, who for our said
Lord the King in this behalf, prosecutes in his proper

erson, comes into the court of our said Lord the

[I)imcr before the King himself, at Dublin in the Coun-

ty of the City of Dublm, on the sixth day of November

in the same term, and for our said Lord the King gives
B
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the court here to understand and be informed that Hugh
Fitzpatrick, late of Capel-street in the County of the
City of Dublin, Printer, being a wicked, malicious,
and ill disposed person, and wickedly and maliciously
contriving and intending to scandalize, traduce, and
vilify his Grace the Duke of RICHMOND, Lord
Lieutenant of Jreland, and his Majesty’s Ministers in
Ireland, acting under the authority -of ;.ﬁ'é Si'ld Lord
Lieutenant, and to stir up and excite discontent
amongst his Majesty’s subjects, professing the Roman
Catholic Religion in Ireland, on the ninteenth day of
Juve in the year of our Lord 1842 at Capel-street
aforesaid in the County of the City of Dublin aforesaid
in order to fulfill and bring to effect his most wicked
and malicious intentions aferesaid, wickedly and ma-
Jiciously did publish, and did cause to be published in
a certain book or pamphlet entitled, “ A Statement of
the Penal Laws which aggrieve the Catholics of Ireland,
with commentaries, in two parts, part I,” a certain
false, selitious, and malicious libel of and concerning
his Grace the said Duke of RRicuMOND, Lord Lieute-
nant of Ireland and his Majesty’s Ministers in Ireland,
acting under the authority of the said Lord Lieutenant,
of the tenor and effect here following, (that is to say),
« At the Summer Assiges of Kilkenny, 1810, one Bamry
¢« was couvicted of acapital offence, for which, he was
¢ afterwards ¢xecuted. Thisman’s case was truly tragi-
¢ cal, he was wholly innocent, was a respectable Catholic
<« farmer, (geaning a farmer professing the Roman
« Catholic religion)in the County of Waterford.in good
« circumstances, his innocence was clearly established
< in the interval betweeu his couviction and execution,
« yet he was banged publicly avowing his innocence!!!
« There were some siocking circumstances attending
» this case,which the Duke of Richmonds administrati-

& on, (meaning the administration. of the said Duke of.

& Richmond Lord Lieutenant, of Ireland, andhis Majes-
& by’s Minisiers in Ireland, acung under the authority of

S the said Lord Lieutenant may yet be invited lo. explain,
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“to parliament,” meaning to insinuate and causeit to be
believed thatbecause the said Barry was a person pro-
fessing the Roman Catholic religion, the said Duke of
Richmond, Lord Lienténant of Iréland, with the ‘ad-
vice of his Majesty’s Ministers in Ireland, acting under
the authority ‘of the said Lord Lieutenant, fad deéter-
mined that the saul Barry should hot obtain his Majes-
ty’s Pardon and had accordingly suffered the said Bar-
ry to be executed as a felon, though the innocence of
said Barry was establishéd to the kuowledge of the
said Lord Lieutenant and Ministers. In contempt of
our said Lord thie King, and his laws, to the evil exam-
ple of all others in like cases offending and against
the peace of our said Lord the King his Crown and
Dignity. . .
And the said Attorney General for our said Lord the
King further gives the court liere to understand and be
informed that the said Hugh Fitzpatrick being such
person as aforesaid and wickedly and maliciously con-
triving and intending and to s€andalize, tradwce, and
ﬁﬁ‘ify his Grace tlie Duke of Richr‘pond,Lord Lieutenant
of Ireland and his Majesty’s Ministers in Ireland acting
under the authority of the said Lord Lieutenant, and to

~ stir up and excite discontents amongst his Majesty’s

subjects professing the Roman Catholic religion in
Ireland on the 19th day of June, in the said year
of our Lord 1812 at Capel-Street aforesaid, in the
County of the City of Dublin aforesaid, in order 1o
fulfil and bring to effect his most wicked and mali-
cious intentions last aforesaid, wickedly and mali-
ciously did publish and did cause to be published in a
certain book or pamphlet, entitled “A Statement of the
« Penal Laws which aggrieve the Catholics of Ireland,
¢ with commentaries in two parts ; Part 11" a certain
false, seditious, and malicious libel of and concerning
his Grace the said Duke of Ricumonp, Lord Lieu-
tenunt of Ireland, and his Majesty’s ministers in
Ireland, acting under the authority of the said Lord
Lieuteénant of the purport and effect here following,
that is to say,*At the summer assizes of Kilkenny, 1810,
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“ one Barry was convicted of a capital offence, for
 which he was afterwards executed. This man’s case
“ was truly tragical, he was wholly innocent, was a
“ respectable catholic (meaning a farmer professing
¢ the Roman catholic religion) in the county of Water-
¢ ford,in good circumstances, his innocence was clearly
« established in the interval between his conviction and
“ execution, yet he was hanged publicly avowing his
¢ innocence! There were some shocking eircumstances
¢« attending this case, which the Duke of Richmond’s
¢ administration (meaning the administration of the said
Duke of Richmond, Lord Lieutenant of Ireland, and
his majesty’s ministers in Ireland, acting under the au-
thority of the said Lord Lieutenant,). may yet be invi-
“ ted to explain to parliament” (meaning to insinuate
and cause it to be believed that because the said Barry
was a person professing the Roman catholic re-
ligion, the said Duke of Richmond, Lord Lieutenant
of Ireland, with the advice of his majesty’s ministers
in Ireland, under the authority of the said Lord Lieu-
tenant, had determined, that the said Barry should
not obtain his majesty’s pardon, and had accordingly
suffered the said Barry to be executed as a felon,
though the innocence of the said Barry was esta-
blished to the knowledge of the said Lord Lieuténant
and ministers,) in contempt of our said lord the king
and his laws, to the evil example of all others in like
cases offending, and against the peace of our said
lord the king, his crown and dignity, Whereupon the
said Attorney General for our said lord the king, who
in this behalf prosecuteth, prays the consideration of
the court here in the premises and that due process
of law may be awarded against him the said Hugh
Fitzpatrick in this bebalf to make him answer to our
said lord the king, touching and concerning the pre-
mises aforesaid. -

And the said Hugh Fitzpatrick, by James Hughes
his attorney, comes and defends the wrong and injury
when and soforth, and says he is not guilty of the
premises in manner and form as the said William
Saurin hath above thereof informed against him, and
of this he puts himself upon the country.
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The Skeriffs of the City of Dublin delivered in a
Panel of the Jury, which was called over.

John Lindsay —set by on the part of the crown.
Alexander Jaffray— '

Mr. O’ Connell—My lord, 1 beg to ask this gentle-
man whether be has declared any opinion upon the
subject of this trial.

M. Jaffray answered that he did not think he had :
he was thereupon sworn.

Peter Roe —

Mr. Burrowes—I must ask this gentleman the same
question ; although I personally know him, and con-
sider him highly respectable, and to. whom I would
willingly submit any case for his decision, as a juror,
but in discharge of my present duty, I am not to know
any individual on the pannel. I ask you, Mr. Roe,
have you ever declared any opinion upon the subject
of this trial.

Mr. Roe—1 do not know what the subject of the
trial is, I thought I had been summoned on a special
jury.

Mr. Burrowes—Itis a prosecution for a libel, alleged
to be contained in a Book entitled “ a Statement of
the Penal Laws, which aggrieve the Catholics of
Ireland, with Commentaries.”

Mr. Roe—1I have never seen it, nor given any opi-,
nion about it.

Mzr. Roe was thereupon sworn,

Mr. Justice Day—These objections ought not to be
made to the Jurors upon conjecture.

Lord Chief Justice DowNes—The party taking
them ought to be prepared with some evidence to
support them.

Mr. Burrowes—My lords, counsel donot act from
their own knowledge; they follow the instructions gi-
ven them; and with respect to evidence, I know no
better witness than the juror himself,

William Sparrow—

Mr. Burrowes—My lords, I am instructed, that this

gentleman has expressed an opinion upon the subject,
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Mr. Justice OsBorRNE—Perhaps it may save tinie to
permit you to ask the question, as if the gentleman
denies the fact, you may not proceed further.

Mr. Justice DALYy—That may produce some incon-
venience, as a juror who wished to avoid being sworn,
had only to say, he had given an opinion. '

Mr. Burrowes—Permit me to ask you, Mr. Sparrow,
have you ever expressed any opinion Wpon the subject
of this trial. o

Mr. Sparrow—1I do not know what the subject of
the trial 1s. '

Mr. Burrowes—It relates to-a ;imséage in a book,
« Entitled a Statement of the Penal Laws, &e.”

Mr. Sparrow—1 have never declared any opinion
in respect of it. :

Edward Clibborn-—set by on the part of thie crown.
Richard Litton—sworn. |
Thomas Rochfort—sworn.

Thomas Prentice—

Mr. Burrowes—Have you, Sir, ever declared any
opinion respecting this book. '

Mr. Prentice—I never read the book, nor ever had
it in my hand.

Edward Rice—sworn

James Chambers—sworn

Richard Darling—set by on the part of the crown.
William Colville, Junr.—sworn.

Charles Pentland—sworn, ‘

John Handcock Stanley—sworn.

Franeis Tempest Brady—set by on the part of the

crown. :
John Fox—set by on the part of the crown.

Bladen Swinny-—sworn.

- THE JURY.

Alexander Jaffray,
Peter Roe,

Wm. Sparrow,
Edward Rice,

(I
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James Chambers,

Wm. Colville, Junr,
Richard Litton,

Thomas Rochfort,
Thomas Prentice,
Chasles Pentland,

John Handcock Stanley.
Bladen Swinny.

Mr. Kemmis, stated the information and lea,

Mr. ATTORNEY GENERAL.—M y lords and gentlemen
of the jury,Thisis an information filed by me, ex officio,
as Attorney General, against the Defendant, Zugh
Fitzpatrick, as the printer of a Libel, which has beeq
stated to you from the pleading. Itis a Libel upon
his Grace the Dufke of RicaMoOND, and the government
of Ireland ; and I am sorry to be obliged to state, that
it appears to me, and I am sure, will appear to you,
to be one of the most mischievous and malignant
Libels, that ever disgraced the Irish Press.

Gentlemen,This Libel is not an ordinary Libel : it is
not a sudden effusion of faction, and malignity, sent

in a hurry to a Daily Newspaper; but it is a Libel

contained in a very elaborate wo
extreme art and deliberation,

second part of that work, which
able distance of time after the
had been published. Itis entitled « A Statement of
the Penal Laws, which aggrieve. the Catholics of
Treland, with Commentaries.” The nuamber of grie-
vances, which are alleged, in this book, to exist, are
found sufficient to fill two volumes octavo. Gentlemen,
with the particulars of this statement of alleged gries
vances, I do not mean to trouble. you, at this day.
If there be any part of it, which can be of advantage
to the Defendant in explaining the publication,
he will have liberty to resort to it—But I shall call
your atténtion more particularly to that part in whieh
the Libel, upon which you are to decide, is contained,
and I shall do that for the purpose of removing any

1

rk, prepared with
It is contained in the
came out at a consider-
first part of the same

T
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cavil or doubt, as to the meaning and intent—the evil
and mischievous purpose for which this Libel was
calculated. Gentlemen, it forms part of what is stated to
be the 9th Chapter of the second part of this Statement
of the Penal Code, entitled, “ Of the Laws, which ag-
« grieve the Catholics, touching the administration of
« Justice and Trials by Jury.”—No doubt, to us all
the most important branch of civil \government.  If
the laws be not duly and equally and impartially
administered to the high and low—to the poor and
to the rich—the Catholic and to the Protestant, I will
admit, that the great ends and purposes of Govern-
ment—indeed of civil society itself—are not answered,
or fulfilled. This book, howeyer; has the audacity to
represent, without any regard to truth or decency, that
the administration of justice by Judges and Juriesis
partial ; and the object of it is to impress upon the mind
of the Roman Catholic population of Ireland, that they
have not the benefit of the laws, and cannot obtain
justice, under the presentconstitution and Government

of the Empire.

Gentlemen, this is so grossly and abominably false,

that it carries with it=——to every candid mind, its ownre-

futation, and I should willingly consign it to the refuta-
tion, which it carries with “itself—There is no man
in this country so ignorant, or s0 liable to be misled, as
not to know, that law and justice are qqually admlrms-
tered to every man, and of every religious persuasion.
1 have been a long time an attendant upon courts of
Justice—1 have.. seen @ IDBEBUCCESSIAA of Judges,
and I am proud to bear testimony, upon such cr'eduf as
I may Lave with the public, that until the publication
of this infamous Libel, I never had cause to suspect,
ndr aver heard it insinuated, syith CCEPRETECRES one of
all these Judges, that his judgment h?d in the remotest
degree been influenced by the religion of the parties

before him. W |
Gentlemen, I believe, your own experience :leac }3;
you the same lesson, with respect to the conduct ©

(B
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Juries, It is a question which is never asked, or a mat-
ter even known, in the administration of Justice whe-
ther the plaintiff, or defendant—prosecutor, or prosecu-
ted—be of this religion, or of that—God forbid it should!
And therefore, with regard to this part of the work
which treats of-and endeavours to calumniate and bring,
into discredit—the administration of Justice, I would
leave it to the refutation, which it carries with itself]
and the conviction of every candid man, that itis a
wicked and mischievous slander. '

- But, Gentlemen, there is a branch of the administra-
tion of Justice, of great and vital importance indeed,
which does not fall—from the nature of the mode in
which it is exercised—immediately under the eye and
observation of the public, I speak, my Lords and Gen-
tlemen, of that branch of justice, which consists in the
exercise of the prerogative of mercy-—entrusted to
the Crown for the benefit of the People—in this Coun-
try, delegated to the representative of Majesty. It is
one of the most serious and awful responsibilities,
with which the Executive Magistrate is invested. Let
him have to exercise it in which way he may—whether
by stopping’ the ordinary course of the law, by grant-
ing a pardon—or by refusing the application for its
interference.—In either case, the duty imposed wpon
the Executive Magistrate is of the most painful and
awful responsibility. The Libel in question relates
to this branch of the administration of justice. If that
be lightly and inconsiderately, but above all, if it be
corruptly and wickedly administered—if there he an
executive Magistrate capable of abusing such a trust,
no punishment can be too severe for his crime. It is,
therefore, no light imputation, to charge the Repre-
sentative of Majesty and those, who advise him, with
the abuse of so solemn and sacred a trust.

- Gentlemen, The Libel upon which you are to decide,
relates to this brauch’ of the administration of jusuce,
and Ishall‘eall your attention, now, to that parc of
the chaprer, in which the author enters upon this
distinct branch of the administration of Justice. He
introduces it with a libel upon the Lord Licutenant,

¢ )
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for the timé béing —=whoever he miny be, .he applies
this calumny in succession to every Lord Lieutenant.
The Governors may change, but the libel, applies
equally to every one, who may bold the situation ;
upon the principle, that as the Government is now
constituted by law, he must be of the Protestant reli-
gion : “ In cases where the Protestant marderer or
¢ robber has happened to be conyicted, his profes-
« tantism has secured his pardon.”—Where a Pro-
testant has committed a murder, or a robbery, his
professing a religion, which he disgraces, is a suffi-
cient recommendation to the Lerd Lieutenant for
mercy !—could we, Gentlemen, have supposed, that
any man in this country would bave been. found base
enough to assert soinfamousa libel, that the murderer,
and the robber finds a sanctuary in the religion which
he has disgraced, from the sentence of the Law :—it
proceeds: “ All the local soi-disant loyalists fall -to
« work : memorials and petitions are prepared and
« subseribed: vouchers of excellent character are
¢ easily procured : even Catholics dare not with-hold
« their signatures (lest they should be stigmatized
¢ as sanguinary and merciless). Thus the testimony
« appears unanimous 3 and the Lord Lieutenant readily
« pardons—perhaps promotes the convict, who, in
“« sonie instances, becomes henceforth a cherished
¢ gbject of favoar.” il

Good God ! Must not the author of this abomina-
tion have known, that in the exercise of this painful
and responsible duty, no applications—come from
what quarter they inay, have any influence with him,
who exercises it, if the guilt be clear? The author
could not be ignorant, that in such a case, vauchers
of character have no weight. If ever a libel came
forward with a peculiar bad grace against a Lord
Lieutenant; it is that against that Governor, who, I
can say, without flattery, if more eminént in agy one
part of his administration, than in an another, itis, in
the exercise of  this prerogative, for which the wvir-
ture of firmness and humanity, which distinguish his
character so peculiarly qualify bim. Every instance
in which he has been called on to exercise that awful
and anxious duty, has been marked by caution, the
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soundest judgment, and the most inflexible firmness.
I need not say, that his amiable nature never would
fail to incline him to mercy. ‘

But, Gentlemen, I will not put the case upon the
merits of him whose government we now enjoy. It
is equally a libel, false and unfounded, with regard
to every Representative of Majesty, who has ever been
known in this land. That is the libel, with which this
part of the chapter commences, equal in point of
talsehood and slander with the libel in question, al-
e of the imputation ;
it being less heinous, to grant a pardon, where it ought
to be refused, than to refuse it, where it ought to be

granted. Accordingly, in this climax of wickedness,
the author rises upon himself, he proceeds to contrast
the unfortunate Catholics with the too fortunate Pro-
festants.  On the one hand, he says, and would
thereby convey, that whereas the Protestant is par-
doned, though he be guilty, and when pardon should
be refused: where the wretched convict is a Roman
Catholie, and has a claim to the mercy of the Crown,
it is denied to him by the Representative of Majest
in Ireland, only because he is a Roman Catholic !
1f the credulity of the Roman Catholics can be induced
to believe this infernal slander—that they have not
the benefit of the law, or justice, or mercy, when the
are entitled to it,—I say, that /nsurrection would be-
come, a Juty, and Rebellion, a Virtue !

Gentlemen, it is impossible to dwell upon this,
without feeling emotions which cannot be suppressed.
It is a call upon the people to break out into civil and
refigious war: such topics would not be] used and
urged with such Jesuitical art, labour and perseve-
rance, as exist in every part of this work, if the
object of the author was not to effect a revolution, by
the means of a civil and religious war. 1f I did not
‘prosecute for this crime, I would not deserve to hold
the situation with which T am invested.

‘1 beg taimpress upon your minds, that this is no
Junnataral or forced construction. The contrasted
“situation of the Roman Catholic convict is not stated

in the broad language of the former proposition, be-
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cause it would- be too monstrous :—but you will find
the insinuation is equally broad. &

« On the other hand, where the prisoner is a Ca-
« tholic, he is destitut¢ of this powerful agency
“ and interference.  His witnesses, as_may be ex-
« pected, are usually persons of his own condition and
“ family. Itis true, they may swear positively to an -
i¢ effectual and legal defence, wholly uncontradicted ;
« bur, not being protestant (i. e. respectable, the epi:
« thet attached aftectedly ®o every thing Protestant)
¢ they commonly fail to meet with credit.”

Gentlemen, I appeal to your own experience, do
vou ever hear the counsel, or the jury, or the party
ask a witness, what his religion is, or attempt to dis-
¢éredit him on that account ? - Tt is a tissue of libelling,
the most shocking, and mischievous, that could be
invented.

“ Should he be convicted, a thousand rumours are
« immediately circulated to the prejudice of his general
« character, he is proscribed as a dangerous man,
« a leader of a faction: no grand jury interferes in
“ his behalf : and he suffers death, publicly protesting
¢ his innocence, fortified by the testimony of his con-
“ fessor’s belief of his veracity, and exciting the sym-
# Ir)a_tl_xy8 and regrets of the people.” ;

[hisis a representation of a general conspiracy
among the Protestant community to destroy a Catho-
lic, who has been convicted in a court of justice; insinu-
ating to the Catholic population, that they are denied
mercy upon idle rumours, without even ascertaining
from what source they proceed, representing the ex-
ercise of this important trust, as a subject of continued
and abominable abuse; yielding to the vowchers of
character, in_favour of the guilty Protestant, and to idle
rum our against the tnnocent Catholic :—
"« And he suffers death, publicly protesting his in-
“ nocence, exciting the sympathy and regrets of the
« people.” This passage, you see, is addressed to
lowest order of the community, assuming it, as a proof
of his innocence, that the convict declared he is so—
aud that he suffers death, being an innocent man,
hecause he is a Roman Catholic.
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- Gentlemen, This is the import of tke cliapter, to
which the particular libel in question, refers, It com-
menced with a general libel upon the office of the Lord
Lieutenant—by charging him with two crimes—par-
doning the murderer, and the robber, if Protestant—
and suffering the innocent man to be executed, merely,
because he is a Catholic :—The writer then concludes
this part, by a note, to illustrate and prove by a fact and
an example, the imputation, which he throws upon the
government, and sufficient to inflame the Roman Ca-
tholic mind to madness. ‘

It is entitled in the margin— Tragical instance.”
The note is referred to, from the text by an asterisk.
—Having stated, that the guilty Protestant was par-
doned because of his Protestantism, and the innocent
Roman Catholic suffered because of his Religion—
he calls the reader’s attention to a mote, which is the
subject of the present prosecution.

“ At the summer assizes of Kilkenny, 1810, (%) one
“ Barry was convicted of a capital offence, for which
“ he was afterwards executed.”—So far it is a statement
of ordinary intelligence, and forms no ground of accu-
sation.—But the writer proceeds “ This man’s
“ case was truly tragical. —He was wholly innocent—
“ was a respectable Catholic farmer in the county of
“ Waterford; in good circumstances.—His innocence
“ was clearly established, in the interval between his
¢ conviction and execution—yet he was hanged ; pub-
“lickly avowing hisinnocence !!'"”"—With three notes
of admiration. “ There were some shocking cir-
¢ cumstances, attending this case—which the Duke
¢ of Richmond’s administration may yet be invited to
“ explain to Parliament.”

Gentlemen, Here, in this note, a chargeis contained
against the Duke of RicHMOND, and his administration.
—In what respect? evidently,in respect of the exercise
of the prerogative of mercy, which the writer proceeds
tovillustrate by this « tragical instance.” How is it

done? It is done, with regard to one Barry:—In

"

(*) This is a mistake in the publication, as te the vear.-The (i8] of
Bary wasin 1899, '
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what way *—DBy suffering Lim to be executed, ¢ wheg
h& was Wil()“y‘ innorcent."-——And Why P'—Th(’? reasorr
assigned is—because he was a Roman Catholic!—1t
is_impossible to read ity and misanderstand  jt.—No
comptalir_n is madedof the executive govemmen.t, but
upon this point—the exercise of the i
mercy.—This relates to the exercise of l:t';e \rﬂ(-;;gl’? t’;’:ag
to a convict of the name of Barry,” “ whe was wholl
“ innocent.”—¢ His innocence was c]early éstablisheﬂ
“in the interval between his cooviction and execu-
:.tlon——-yet”h_e was hanged, publickly avowing his

innocence”—and he was refused mercy, because he
was a Catholic |—The tidle of the preceding paragraph
in the text is—¢ Catholic prisoneis, how treated”—
and then the case of Barry 1s referred to, as a “ tragi-
“ cal instance”—His innocence was established, l?e-
tween lhis conviction and exeeution,—and therefore
there is no imputation upon the Judge, who tried, or
the Jury, who convicted -him—but the imputation’ is
flungr wpon him, in whom the prerogative of pardon is
vested, and who refused to exercise it in favour of 2
man, who was perfectly innocent; and whose inno-
cence was established ; because he happened to pre-
fess the Roman Catholic religion.

My Lords, I think it proper, in this stage of my
statement, to- mention, that I was Jast night served with
a crown summons, on the part of the defendant, to
attend as a witness in this cause, together with the
Right Honorable Lord NorBURY, Sir CHARLES SAx-
tox and Wm. GREGORY, Esq. requiring me to pro-
duce and give in evidence, the aflidavits of James Ro-

ers, Maurice Macariney, Thomas Hackett, sen. and

g
Thomas Hackett, jun. and David Barry, and all other

papers relating to Philip Barry, who was tried for

highway robbery and executed for the same, as I should
answer the contrary at my peril. .
"I confess, that my indignation was not a little exci-
ted at this attempt to pervert the trial of a culprit for
a libel into-an engine of faction to furnish fresh mat-
ter for libels upon the adminitration of justice, and
the government of the.country. They who advised the
service of this sumwons, I am sure, could not but kl.:?w,




-calling upon the Court to order, or upon me to produce

15

that your Lordships would not permit them to convent
the court of King's Benck into a court of Parltament, to
try the King’s government on the arraignment of the
publizsher of an infamous libel, They knew, that it is
impossible, acccording to the rules of law, and the
ordinary course of proceedings,
tion of the matter pointed at in the summons. They
knew, that neither This Court—nor I, as ATTOoRNEY
GENERAL, would suffer the coarse of the law to be so
abused and inverted.

It belongs to my office alone to put the subject on
his defence for an imputed crime. It is not for the
libeller to arrogate that privilege.

But the artifice of this base attempt,—is too palpa-
ble not to be seen  through.——I trust that learned
Counsel will not so lend themselves to faction, as to
forget their duty to their profession, to the administra-
tion of justice, and to the King’s governmert, as to
endeavour to make this trial .an instrument to fur.
nish materials for the slander apd sedition of the daily
newspapers, by affecting togo intoa case, which does not
exist—Dbecause they know, it is a subject that the law,
and the court cannot permit, in sach a prosecution, to
-be investigated. I ; _

I have no doubt of the firmness of the court.—I have
in myself sufficient to hold in contempt whatever false
and slanderons matters the seditious papers of the day

to go into an examina-

~may publish of me,~I value not the praise, or panegy-
ric of such papers—as little do I regard their censure.

Should Counsel farthe defendant embarrass the case, by
papers, in order'to try the Government for a matter, of
which, if guilty, they should long since have been im-
peached ; 1 a'ppriz,e; them that—Tho’ I hold the pa-
pers in my hand—TI will not produce them—ang if they
should ask me a question tonching the transaction, I will
not answer them. But ] am ready totake all responsi-
bility upen myself in the matter—I am ready to meet
any charge, in its proper place, but will not indulge the
Spirit of faction, by inverting the order of all Judicial
? Mé&eﬁﬁﬂg;: } : : p
If for the purposes of justice,~not of mischief, or



16

stander—or to satisfy an honest mind, any man wishes
to sce the papers, with regard to this case of Barry, he
shall have access to them—when he pleases. %

But, My Lord,and Gentlemen, I will, under the leave
of the Court, for the sake of informing that part of the
publie, v.jvho may wish to be satisfied—but not those who
are seeking materials for stander and seditionand abuse
~read the papers, to which I have alluded. |

I received a very civil letter from a gentleman of the
profession, in the following words :=— : -

“ Adugust 18th, 2 o'clock, P. M.
¢ Siry ; :
¢« T have been called upon, as baving
““ been concerned for the petitioner, Barry, by the
“ gentleman, who will deliver the inclosed to you, te
“ suthenticate the statements contained in it. ‘

“ Immediately on being applied to, I deemed it my
¢ duty to inform the learned judge of it. Idid so by
« Jetter, in which I inclosed the affidavit mentioned in
« the petition.—His lord:hip has not honored me with
« an answer, and as | have been informed hy Mr. Ro- -
“ gers, retains the affidavit and has declined to intes-
¢ fere. '

¢ I have only to state that the circumstances relative
« o the motion to postpone the trial of this unfortunate
“ man are, to the best of my recollection, strictly true.

« T ani eertain it will not require any further apology
« for this trouble, than to say, that I am actuated, both

sense of prosessional duty, as well as by motives

[$4 b}. a
humanity, in the part I bave thus taken.

¢ of common

“] am, ' .
©.« Sir, with every feeling of the most perfect

v “ yespect, your most obedient, humble

“ servant, s
« Burrrowes Campbell.

"T'his was the first intimation, which 1 had of the sub-
ject.—This fetter was accompanied by a x-nemorlal from
the ynfortunate man—it s In the office, it was addres-

sed to me, and isin these rwords -
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“ To the Right Honorable William Saurin, His
¢ Majesty’s attorney general.

“ The humble petition of Philip Barry, now
“ a convict under sentence of death at Kil-
‘ kenny. '

« Sheweth,

“ That your petitioner was confined
“in the gaol of Clonmell under a sentence of trans-
“ portation, prior to the 5th day of August instant,
“ when your petitioner had it first intimated to him that
“ he was to be removed to Kiikenny, to be tried on a
“ charge of highway robbery.

“Your petitioner shewetb, that on bis being so called
“on his trial, petitioner made an affidavit to postpone
“ his trial, stating the short notice petitioner had of his
“ intended trial, and that five persons in his said affida-
“vit named who were most material witnesses to your
¢ petitioner, and without whose testimony he could not
¢« with safety abide his trial, were then resident at a
« place called Kilcannon, in the county of Waterford,
“a distance of near 50 miles from the city of Kilkenny,
“and that from the shortness of the time which had
¢ elapsed since he had notice-of his intended trial, he
¢« could not procure the attendance of such witnesses,
¢ as by his affidavit filed.with the clerk of the crown
“ will more [ully appear.

¢ Your petitioner sheweth, that Lord Norbury decla-
‘¢ red, that notwithstanding such athdavit, that from what
“ appeared on the face of the informations, he would
“ proceed with the trial next morning.

“ Petitioner sheweth that pnext morning the trial
¢t was called on, when your petitioner’s counsel, Mr.
“ Campbell, addressed the court, on petitioner’s behalf,
¢ upon the factsstated in said aflidgavit, and in the course
“ of his address to the court, appealed to a magistrate
¢ then in court, whether he did not know some of the
¢ persons named in said affidavit, and whether they did
““ notureside at the place mentioned in said affidavit,
¢ toowhich such magistrate having replied in affirma-
‘¢ tive, 'your petitioner’s counscl offered to have said

X D
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‘“ magistrate examined on lis oath ag ¢4 such faes
‘“ which however was net done.”’

““ Your petitioner further sheweth, that although there
“ was ample time for the crown solicitor to procure
““ affidavits in' answer to that made by your Petitioner,
“yet no affidavit was made, although’ several of the
“ statements, if false, could be easily contradicted,

“ Your petitioner sheweth, that the counsel for the
“crown did not press the trial, yet hi&l.prdship called..
‘it om, and your petitioner’s counsel not having had..
“ any instructions ; and your petitioner’s withesses be-
“‘ing absent,—lie declined defé‘ndihg your. petitioner,,
“and left court immmediately ; on wlhich the. trial was.
“ called on, and your petitioner in a short time was
“'convicted, and'is now indet'sentence of death, to be.
“‘executed either to-morrow or to-morrow week,

“ Your petitioner sheweth, that on the persons na-
“ med in said affidavit hearing what passed, they volun-
“tanily went before Morgan Kennedy, Esquire, a Ma-
“‘gistrate, and made affidavit of the facts they could -
“prove,—which facts; if ‘believed by the jury, must
“ have acquitted  your petitioner, as by said affidavit
“in possession of Lord Norbury, will most clearly
‘“ appear.

“ Your petitioner therefore humbly submits to you,
“ that he has not been fairly tried, that he had  not an
“ opportunity of producing his witnesses and manifest-
“ing his innocence, accordingly throws himself upon
“ the mercy of the crown, thro’ your just and humane -
“ interference,~he would gladly accept a pardon on
“ the terms of transportation for life, and humbly hopes, .
“ that as the prosecution was conducted under your
“ authority, you will be pleased to direct an enqui-
““ryinto the facts here stated.”

N6 mention whatever was made of the religion of Barry
—or that Mr. Cumpbell bore testimony to his innocence,
that gentleman having confined himself to the motion
for postponing the trial.—This naturally induced me to
godirectly to the government and have a letter writ~
ten, which your lordships know is the constant coursey
to the learned Judge, before whom the case of the gon-
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vict had been : aceordingly a letter was written by Sir
CHARLES 8axTON, to Lord NorBURY, and kis lordship’s
answer---was the following :---

“ August 18th, 1809.-_.¢ o’clock.
“ My dear Sir,
“T have at this moment received by your

“ messenger the memorial of Philip Barry, upon whoese
“ case I had conference with Baron GEoraGe, both be-
¢ fore, and after his trial, which under the existing cir-
* cumstances, we were of opinion should not be post-
“ poned on the affidavit alluded to. ,
“ The robbery tried at Clonmell, and at Kilkenny
were on the same road, and within a few miles,
“ (about 7) of each other, in the mai! coach line to Cork,
* ---Upon receiving a letter from Campbell of the
“ bar, on a similar application, I again further confer.
¢ red with Baron GEorGE, whose note of the trial before
“him, Isend you. It further appeared to me, from the
“ examination annexed to the bill of indictment, and
¢ from what happened on the arrest of the prisoner,
“ that he was fully apprized, at that time, of the charge
“ of the Kilkenny robbery, and on the trial at Clonmell,
“the witness, Rogers, alluded to, attended and gave
‘ evidence, and was apprized of the order of transmit.
‘“tal. The robbery in Kilkenny, was in open day light,
‘“ of 2 gentleman of the name of Keefe, whom prisoner
“ detained in custody a comsiderable time, and he and
“ his servant so positively identified the prisoner, with
“ whom he was confronted at My, Ellwtr's, the magis-
“ trate’s immediately after bein g taken, that there could
*not remain a single particle of doubt of the guilt,
“and it was merely from the accident af arrest on the
“ confine being in Tipperary, that he was first trans-
“ mitted to Clonimell on similar charges.”

“1It is remarkable that in the memorial you send,
“ the prisoner is stated as having heen under sentence
“ of transportation, confined in Clonmell previous to
“the 5th of August, without alluding to the connecteq
“ matter of the charges in each county.

“Upon the whole, had T thought the case such as stated
“inthe memorial, you should have had instant notice,
“as in other cases in which you have been troubled.”

“
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This letter was. accompanied by the report of
Baron GEORGE, before whom the same man had been
tried at Clonmel. G

17th, August, 1809.

P gy

¢« My Dear Lord, Ll vl
“ At the last assizes at C’ionmell, Philip

“ Barry was indicted before me in No. 82, for having
« on the 4th of July last, maliciously fired a pistol
¢ at Patrick Codd, with intent to murder him, against
“ stat. at Clonbower, and.in No. 83, for feloniousl
“ demanding money from Patrick Codd, with intent
“ to rob him, against stat. at Clonbower in the county
¢ of Tipperary; both of these facts were proved in
« the fullest manner agamst prisoner, who was taken
“on the spot, being in a struggle disarmed of the
“ pistols, and with them, he was directly brought
¢ before J. B. Elliot, the magistrate, who committed

him.” ‘ :
“ The prisoner, in his defence, produced Mr James
“ Rogers who swore that prisoner was once his servant,
¢ latterly his workman ; witness had borrowed a case
“ of pistols from a Mr. Heron, who lived in the county
¢ of Tipperary, his brother-in-law, to protect himself
“ with them, as he lived in a’disturbed country, and
“ had been attacked once or twice ; Mr, Heron wrote
“ to him to return the pistols, and witness sent them.
¢ back to him by the prisoner, he gave them to pri-
“soner unloaded, and gave him no ammaunition, and
¢ prisoner had 28 or 30 miles to go from his house
““to Mr. Heron. 'The prisoner had the arms in his
“ possession four or five days before he was taken up
€ as aforesaid ”

“ T charged the jury to find him guilty on both the

-

-

" “indicements, telling them, that one of them wasa

“ capital, and the other a transportable felony ; in both
“ of which they who prosecuted for the crown had
“ him given in charge together, and the jury, from
“a merciful principle, doubtless, found him guilty
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£ of the transportable offence only :—at the foot of m
“ note of the evidence, I find this order, (to be
“ transmitted to Kilkenny to be tried for highway
“ robbery).”

¢ The above is the note of the case of Philip

“ Barry, which your Lordship this day wished me to
“ furnish ; I have the Lonour to be.

“ My dear Lord, yours very sincerely,
CoLpeLOW, '

“ D. GEORGE.»

- This was the respectable farmer, who was ¢ wholly
“ innocent.” There was also transmitted a letter
from Mr. Elliot, a magistrate.

23rdy August, 1809.
# My Dear Lord,

~ “TIhad the honor yesterday of your letter
“of the 20th, and bad written to you yesterday
“ morning partly on the subject of your letter, but
“ will now state more fully. Barry was taken near my
“ house, and was brought by Mr. Codd and the country
“ people, in a few moments after to me, when I saw
“ Barry, it struck me, it might be the same person
“who " robbed Mr. Keefe and so charged him
¢ with the transaction. He did confess he did com-
“ mit the robbery, and gave me some account of the
“half ‘notes and debenture of Keefe’s, with other
“ things' which were in a valise, the straps of which
“I found on Barry. T have the strongest ground
“to believe that this man was employed by

“ and'——— both distressed men, and that
“ had Keefe set for the purpose: the pistols which
“ were found on Barry belonged to————, and Barry

“told me he had them when he robbed Keefe. I
“have nearly forgot to state that I sent for Mr. Keefe
“ who came here with the person who was in compan

“with him when he was robbed, and both of them
“identified Barry, and they appeareq¢ to have a great

¥



22

¢ promised me some information, but whep Keefe
¢ told him he would prosecute him? he never open e(’l
‘ his lips to me after. i -,

¢ effect on Barry, for he, before their arrival h?

, I have the honour tobe, &c.

“J. B. ErLior.”

7

I need not here dwell upon the circumstances
of the case. The man was convicted, and pardon
would only be extended to him upon a presump-
tion of his innocence. He was convicted by two
juries and by two Judges, without any doubt of
his guilt—there was never any doubt of or an allega-
tion of his innocence.—But as to his 7religion—
nothing was ever mentioned, until this book appeared,
Nor to this moment do I know, nor have I any reason
to believe that he was a Catholic, certainly not, the
more so because it is so stated in the  Statement of
the Penal Code.” ,

‘Gentlemen, T shall say very little more upon the
subject.—But I cannot avoid taking notice, that this
work 1s reported to be the production of a Barrister.
1 have no authority or evidence to warrant me to say it
1s so.—I would to God, T bad authority to say it is nat
so.—But if it be the work of a Barrister, I must take
leave to say that1 am sorry for it—because I should
be sorry that there should be a Barrister such a disgrace
to his ‘profession, as the author of this mischievous
and malignant Eibel—if he be a Barrister, I trust that
he will learn from the verdict of that Jury, and the
judgment of'the court, to appreciate the magnitpde of
the crime, of which he has been guilty, Sheltered as
hie may be under the anenymous character—in which
he has issued forth his poison to the public, from the
scntence of the law, he will yet stand convicted in
the mind of every honest man, who loves the consti-
tutian, and the peace of the cbuntry, as a great cri-
minal and malefactor ; and that the remainder of his
life cannot be so well employed as in making the best
atonement possible, for this violation of the law,

(L)
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and the wicked attempt which he has' made 1o dis~
turb the peace and happiness of his Country.

Mr, Scul{y:—My lords, T have ap observation to
make upon the subject. If the ATrorngy GENERAL
will undertake to put the trutl, of “ the Statement” jnto
a proper course of candijd investigation, I can inform
him, who the Author is, and I throw out that challenge
to bim- e . o

Mr. ATTORNEY GENERAL I did presume, and had
anticipated that such an attempt would be made, and

am now confirmed in my opinion. The gentleman
knows right well, as he takes this matter upon himself,
how atd where to bring the acts” of ¢he government
into question. I have been already drawn before par-

law, will not prove an efficacious remedy—it is to the
Principles of Jacobz'm'sm, to which all these proceed-
Ings may be traced—the consequence of those mischie(s
which burst upon us from the French Revolution—
which ruined Franee and endangered the constitution
of England,—which almost produced a rebellion there,
and actually Produced a rebellion ip Ireland—the

against the law of the land—the dignity of the Courts
ofjustice, and the King’s Government,

ani here Prosecuting for a Libel, and would not
Sto0p even if the Jaw would permit in such a case, ¢,
defend the government on the arraignment of the libel-
lous Author of the “ Statement, of the Penal Code.”
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Rernard Higgins, Sworn.—Examined by the SoLi-
CITOR GENERAL.

2. Where did you get that book which you have
in your band. #

A. I bought it at Fitzpatrick’s in Capel-Street.

2. Does he keep a Shop. o -

A. He does. :

9. What kind of a Shop. ’_

A. A Printer and Book-seller’s Shop.

9. When did you buy that book,

A. On the 19th of June last.

2. Did you make a memorandum. in the book to

that effect.

4. 1 did.

2- Whatisthe Title of it.  ~

A “ A Statement of the Penal Laws, which ag-
« grieve the Catholics of Ireland, with Commentaries,
“ in two parts—Part IL” \

2. Who purports to be the printer. .

A H. Fitzpalrick.

-

Cross-examined by Mr. O’CONNELL.

9, Who sent you to purchase this Book r
A. Mr. Kemmus.
9. You are a clerk of his?
A. T am. .
2. You are aware of the part which relates to
this trial ?
A ' 1am.
2. You have read it ?
A. Tlooked into a few pages, after 1 bought it.
2. Do you ever go to the Castle?
A. Sometimes I do, with Jetters.
2. Who is the Chief Secretary at present ?
A. 1 believe, Mr. Gregory ;—I am not certain.
2. Try again :—Can you mention any other ?
A. 1 believe, Mr. Peele is. -
2. About how long has he been Secretary?
A. 1 cannotsay, it is not very long. ‘
2, Was he Secretary when you bought that book ?

~a
"
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4. 1 do not know. 7

<. Is it not since June last, that he became Secre-
tary ?

4. I cannot tell.

2. Do you recollect, whether it was since June,
that Mr. GREGORY get his employment.

A. No, sir.

2. Do you happen to know who are King’s Minis-
sers in Jreland;—did you ever hear of them before ?

4. No, I did not.

2. It is part of the subject here ;—Do you know what
is meant by the King’s Ministers in Ireland ?

A. 1do not. Isuppose the Lord Lieutenant is.

2. He is not the King’s Minister :—Can you not
tell me, who are the King’s Minister’s here ?

4. T cannot. ‘

Mr. O'Connell—Then yon cannot give me an
attested copy of the King’s Ministers in Jreland.

Here the note, stated by the ATTORNEY G .vERAL
in the publication entitled, ** A Statement of th. Penal
Laws, &c.” respecting Barry, was read by the Officer
of the Court to the Jury.

Mr. O Connell—That note is the only part, which is
contained in the information. and there is a variance
between the paper as read, and as it is stated in the
second count in the information :—for in the latter the
word “ Farmer” is omitted, by a clerical mistake,
whieh puts the second couns out ‘of the present case.

The counsel for the crown then desired, that the
Officer might read other passages from the Publica-
tion,

Mr. Burrowes.—My lords, I beg to know, whether
the court be of opinion, that without any averment,
respecting other passages in the book, the eounsel
for the crown are entitled to read them.

Mr. Justice Day.—In order to shew the 2uo Animo,
they may read those other passages.

Mr. }uﬂicé OsBORNE.—I think, they have such
right ‘as evidence of the intention,

Lord Chief Justice DowNes—And the defendant
if he thinks fit, may read all the rest of the book.

E
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The Officer of the Court then read the paiéa es
from the book, pages, 227, 228, and 229, ag Stthdgb‘
the ATTORNEY GENERAL. !

My O’ Connell.—We did not object to the counsel
for the crown'rea_dmg that book, aor any ‘paper the
please, but thereis no fact proved to bring that boo{
home to the defendant. The./witnes-s,stated, that he
bought the book at the Shop of H, Fitzpatrick. ;—but
whether 7. Fitzpatrick be the defendent does not ap-
pear, ' :

SoLiciTOR GENERAL,—My lords, it is very true;—
the witness was not so particularly interrogated, not
supposing the defence to rest upon any such objection
and the witness being in'a bad state of health, was per:
mitted to leave Court, We will therefore call another
witness. i

Mr. Walson,sworn—Examined by Mr, SERJEANT
MOORE

2. Doyou live'in this City ?
/1. ! do.
2. Where?
In Capel-street.
At what Number ?
A No'™B
&. Do you know any person of the name of Fitzpa-
trick, a Book Seller?

N

4. 1 do, 5

Z. Do you know Hugh Fitzpatrick, who is the de-
fendant here? ‘

A. X do.

2. Atwhat Number does he live at in Capel-Street?

A+ At No. 4.

2. Is he a Book Seller ?

A. He is.

2. Do you know any other Book Seller of the name
of Ilugh Filspatrick in Capel-Street? :

A, I do not.

2. There is no other Book-Seller of the name in
that Street ?

A, There is not,



27 X

Cross-examined by Mr. WaLLACE.

2. Do you swear, positively, that there is no other
person of the name of Fitzpatrick, keeping an Olfice,
or house in Capel-Street.

A. There is no Bosk Seller of the name.

2. I did not ask you that—Do you undertake to
swear positively, that there is no other person of the
name of Futzpatrick, keeping an Office or a Shop- in
that Street ?

A. 1 donot.

Mr. Seijeant Moore,—Is there any other Book Sel-
ler’s Shop, in Capel-street, kept by a person of the
name of Hugh Fitzpatrick, but the one which you men-
tion at No. 4?

A. There is not. : _

Mr. Wallace.—Do you know, who are the Kings
Ministers in Ireland, acting under the Duke of Rich-
mond ? ‘

A. Some of them, I believe, I do—if you mean,
whether I know them, personally, or by name, I do
not know them personally.

2. Do you know them either way ?

A. Yes, some of them by name.

2. Do you know the King’s Ministers ?

A. Yes.

2. Whom do you understand by the King’s Minis-
ters ?

A. Thesuperior persons in the executive Govern-
ment.

2. Doyou apprehend, that a Sheriff is the King's
Minister for any puarpose ?

A. 1 do notconsider him to be the King’s Minister;
but that he is the King’s Officer.

2. Let us know, whom you understand to be the
King’s Ministers?

A. The LorD CHANCELLOR, the CHIEF SECRETA-
RY, the ATTORNEY GENERAL, and SOLICITOR GENE-
RAL, W@

2; Is that your Catalogue of the King’s Ministers
in Ireland ?

Sl
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A. T cannot say ;—The Under Secretary. is one of
the Ministers, I should think. U

2. Do you think it well ascertained whe they are?

A. I do not know that it is, ' Y.

2. Wlho is the Chief Secretary now ?

A. Mr. PEELE, as I understand, |

2. How long as he been so ?

A. Within six months, I beliéve, _

2. Who was the King’s Minister in that capacity
in the month of June last ? > N '

A. 1 cannot say.

2. Is your knowledge confined to the present Mi-
nister /—Who was the Secretary, 'imniediately pre-
ceding the present? '

A. Mr. PoLE. :

2, Was he Secretary in the month of June last?

A. 1 cannot say.

2, How many months, or years, was he in office ?

-A. I cannot say. -

2. Was he not in office in the month of June last ?

A. 1 believe he was. -

2 Do you know when Mr. GREGORY came into
office ?

A. I donot.

Case closed on behalf of the Crown.

Mr. BURROWES.

My Lords, and Gentlemen of the Jury. 1 am Coun-
sel in this cause for the defendant, Mr. Hugh Fitz-
patrick, who is upon his trial {for the publication upon
which so much Invective, in so feeling a manner, has
been lavished. Gentlemen, I hope that the tenor of
my life has protected me from the suspicion of lend-
ing my professional, or other aid, to forward the pur-
poses of sedition ; or under the mask of making a legal
defence, administering to the seditious views of incen-
diary libellers. The Attorney General, whether he
called to recollection in his own experience of me,
or considered thie character which I hope I univer-
sally bear, should in candour have concluded, that it
was very little necessary to give me any caution on that
subject; and he should have equallyknown, that no inti-

LEN
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midation could ever prevent me from defending my
client with that freedom and boldness, which our laws
warrant, and from which the administration of justice
derives its greatest lustre, and perhaps its best secu-
rity.—I will not deny &im the merit of not being de-
terred from the discharge of his duty by any fear of
obloquy, and am ready to bear testimony to the cou-
rage and zeal, with which he conducts their Crown
prosecution ; but I will tell him, that the Irish Bar ne-
ver has failed, and never I hope will fail, in supplying
- advocates, as firm and as zealousin the discharge of

their duty, as any Attorney General can be in the
discharge of his—and I will for myself add, that m
own reason and my own conscience shall be the sole
guides of my own conduct.

Gentlemen, This old man, Hugh Fitzpatrick, the
defendant in the present case, has been a shopkeeper
and citizen of Dublin, carrying on the business of a
bookseller and printer for near forty years, and is
now for the first time arraigned at the bar of his
country for publishing a scandalous and seditious libel ;
and it will be for you, Gentlemen, to decide whether
he is to be immolated upon the altar of the offended
laws, or offered up as a victim to appease the feelings
of, as we are told, a brave and amiable Viceroy.—-If
the defendant has not offended the law, there is, I hope
no fear of his suffering such immolation ; and although
the prosecution goes to impeach the work, entitled,
“ A Statement of the Penal Laws,” and written to
expose the severities which they inflict; and al-
though upon such a subject, I address a Jury, exclu-
sively Protestant, in a city where many Catholics of
wealth and rank might easily be found, yet I know
some of you, and I am convinced that if I satisfy your
Judgments that my client (abused and reviled as he
is) 1is not guilty of the criminal intention imputed to
him, whatever your feelings may be upon the general
subject, you will not justify future charges of parti;.-
lity, by proving that the advocate of Catholic rights
cannot have any chance before a Protestant Jury, se-

lected by the emissaries and instruments of the
Castle,

ey T ar v
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SO

Gentlemen of the Jury, You are about to act in one
of the most interesting causes of alleged libel that
ever has been discussed in this, or any other country.
You are called upon on av information, suclias I shall
state, supported by evidence that goes to a certain
extent, and no further, to pronounce a verdict of '
guilty against the lravcrscr.—«-Gent]emen, let not my
eloquent and long attached friend, 'when lie comes to
reply, mislead your judgments.—He will not misre-
present me, as making an appeal to your feelings to
induce you to violate your consciences. No, Gentle-
men, [ appeal to your sense of right, to your conscien-
tious feelings.—My appeal to you is, to discuss this
subject without prejudice or byas of any kind—al-
though I cannot call in aid of ‘my defence, the cir-
cumstance that thie defendant 1s not himself the
author of this work, yet whoever he may be, if I can
discover in the pawmpllet, which has been given in
evidence, any justification for the author, that will be
a justification of the publisher, and I desite no more. -
You will not find the publisher guilty, if you would
not find the author guilty, becaunse the former has ex-
hibited an example of fidelity, which in itself is not
to be reprehiended, when he comzs forward and braves
the consequences of a Governinent prosecution.

Gentlemen, There is no subject so trite, yet im-
portant ; so vnlgar, and yet so vital, as that subject
upon which I must address you.—The liberty of the
press, which is as necessary to the health and vigour
of our constitution, as the air which we breathe is to
human life, has been so ramiliarized, 1 would almost
say, volgarised by frequent discussion, that its value
is not duly appreciated—and I am afraid we have lost
much of the reverence which we owe this paramount
protection of our constitutional liberties.

Gentlemen of the Jury, a free press has ever been
an object of batred to arbitrary power.—It is natural
thav it should be so.—It is the most formidable 1m-
pediment to the advance of lawless ambition—It
is & control vested in the people to stop the excesses
ol inordinate power. It cerbs and cures the excesses

and defects of the law of the land, by the law of re-
[
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putation.—It enables the people to pronounce a
Judgment which cannot be resisted or reversed—
and is one of those reserved rights which no free
people can relinquish.—If it does exist, there can be
no permanent tyranny in the land ;—If it does not,
there can be no secure freedom.—It is the organ
through which the censorial power of the people is
exerted, and if it be silenced, further opinion ne-
ver. can speak or be respected.—Gentlemen, it
is not only necessary to have this  freedom of
communication upon public subjects sanetioned, but
it should be cherished —It should “be free from

.the apprehension of danger—If%it be coerced

it perishes—from its effervescent mnature it cannot
exist in any energy or be of any value, if it be
confined within narrow limits, or subjected to rigid
regulations. There cannot be fulness, if there may
not be overflowing. I know not, gentlemen, what
you may feel upon those ex officio informations, which
are growing into the regular practice of the Crown,
and which fill me with dismay.——I know that there is
a propeusity in power to put down whatever may ani-
madvert upon its excesses, and I am equally certain
that the liberty of the press will be effectually under-
mined, and that those who dare not attack it at once
and by assault, may yet gradually deprive it of all its
energy and all its wusefulness. Gentlemen, the
language of crown lawyers upon this subject is equally
ridiculous and alarming. Juries are told that the peo-
ple of these countries ought to enjoy all the advan-
tages of legitimate discussion, but that public men and
public measuares ought not to be reproached—their
feelings must not be wounded, or their reputation ble-
mished-—~discontent must not be excited, or the affec-
tions of the subject alienated from the Ministers of
the crown. Good God, gentlemen, what a delusion
is attempted to be practised upon our understand-
ings by such sentiments. How can the press at all act
against the machinations of bad ministers, but by
exposing their measures and themselves to public
odium ? How can this be done without aspersing their
characters and hurting their feelings? How can bad
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laws be repealed, or a bad administration of them re-
strained, but by exciting discontent towards such laws,
and reprobation of such ministers ? Are not all abuses
removed, and all reforms effected through the very
operation of that discontent, which is relied upon as
the criterion of sedition ?

Gentlemen, in respect of the freedom of the press,
I am bappy to live in an age, in which the early at-
tempts of this reign to extinguish it have been frus.
trated by one great constitutional Act of Parliament,
which places it, where alone it ean he safe, in the
Jury Box. I mean the Libel Act, which will immor-
talize the memory of that great man, Charles Fog.
A libel is now no longer a matter of law, cognizable by
the Court only and by the Jury never.—Every effort to
control  the press must now fail, unless juries shall
become servile instruments of ministers,—unless they
can be culled and packed, willing and obsequious in-
struments of whoever chances to be in power. The
Libel Act has enacted, that in every trial it shall be
competent for the Jury to find a verdict of guilty, or
not guilty, upon the whole matter submitted to them,
that is, they are to exercise their own judgment, and
to decide upon the whole matter generally, not re-
stricted by technical rules, or by the opinion even of
the Judges, who preside upon the trial. Herejuryqxen
are presented with ap opportunity of for ever securing
to their countrymen the advantages of free discussion,
—they are reswicted by nothing which can control
their opinions—by no directions from the Court,
Their own conscience is to be their safe guide, and if
they believe a work to be well intended, they never
ought, and, I trust, never will subject its author to
punishinent. This is simple, plain, and practicable
doctrinve.—You are to decide, and to decide with in=
dulgence, upon the motives which actuated_ the authpl_'.
If you believe him to be actuated by a malignant spirit
of detraction; or by a desire to wound the feelings of
an enemy,—if you believe his motive to be personal
and malicious, and not public and generous, you ought,
without besitation, to consign him to punishment ; but
if in looking through the whole work, you see that it
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is the production of a mind intent upon public im-
provement, that the author is indignant at the mis-
conduct of others, that he is actuated by a pure and
honest design to promote the general welfare of any
portion of the community, and, with a manly daring,
proclaims public abuses, you will judge liberally and
candidly of his intehtion, and indulge even his failings,
when they are the excesses of good feeling. .Gen-
tlemen, give me leave further to remark, that if you
are to try the author of a long work, who directs his
lucubrations to some justifiable or laudable end, the
freedom of the press vanishes, if you condemn him be-
cause, in some one page you find an isolated passage
-in which he may have been mistaken, or in which his
animadversion may have been disproportioned to the
object of his censure. You should view the context
of the whole work, and decide upon the whole. The
guo amimo it was written—whether the author was
“striving to sever the affections of the people from
the constitution, or whether he was labouring to
have the people adopted into the constitution, in
order to prevent that very effect.

Gentlemen, having laid down these general and
preliminary observations, I will turn your attention to
the real source from which this work has originated —
You are apprised that it parports to be ¢ A Statement
¢ of the Penal Laws which aggrieve the Roman Ca-
¢¢ tholics of Ireland,” and the object is, by exposing to
public view the nature, magnitude and extent of the
restrictions upon the Catholic body, and by demon-
strating their unconstitutional tendency, to induce a
repeal of them Genuemen, it was written and pub-
lished, in consequence of 1ts being giddily and rashly
asserted, by very Ligh authority, that the restraints
under which Roman Catholics labored were slight,
few, and.trivial. That statement was followed by ano-
ther, which was published in a government paper, and
which was four or five times re-printed, giving but a
partial statement of the disabilities under which the
Catholics labored, and inviting any man on the othey
side to shew that they extended further, or deprived the
subject of any fair enjoyment. Was it criminal in

F
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the authior to obey the summons, and take up his pen
to disabuse the public and shew, that however high the
authority was, which asserted that the Catholic grie-
vances were few, slight, and trivial, he was mistakep ?
Gentlemen, I conceive it was not only not criminal,
but was laudable—it was a work which a proud mar:
might bequeath to his posterity, as the best legacy he
could leave them ; but while it was a laudable under-
taking, I can scarcely conceive any more hazardous -
because I defy any man to publish his sentiments upor;
that subject without hurting the feelings of some who
think that the Roman Catholics are too much indulged
and our free econstitution endangered by the privilege;
which they already enjoy. It is notan easy task to
argue down inveterate prejudices connected with
imagined interest, and he must encounter much hazard,
who is to be tried by the very men, upon whose errors
hie animadverts. '

Gentlemen, the author of this work has certainly
written with warm and indignant feelings,—he felt
strongly the grievances which he has depicted forci-
bly ;—hbe has spoken with the feelings of calumniated
integrity, and has fully evinced his title to that liberty
which he seeks for himself and his brethren ;—his
sentiments and his language are constitutional, and
nanifestly designed to promote final harmony amongst
the people, and give permanent strength to the em-
pire. But the Gentlemen on the- other side say, the
work ' is calculated to excite alarm and' discontent
among the people. When did you ever hear of any
appeal made to the people, complaining of particular
laws or ‘measures, and requiring redress, which was
not liable to this objection? The very assertion, that
_ the Roman Catholics are deprived of rights which

they ought to enjoy, is calculated to create some
degree of discontent, and could it be-considered as a
crime, that the work had thattendency, without which
any remedy would be impossible? When we were
looking for the repeal of the 6th of Geo. L. it was
not thought treasonable to write upon that subject
warmly and boldly, and te call upon the people to
assert the independance of the land.—Were not such
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appeals calculated to excite alarm-and create discontent
Will you tell me how I could write, speak, or so much
as articulate upon a subject of complaint, and endeavour
to interest others in the cause, without exciting dis-
content *—all discussion upon public subjects excites -
discontent,—Why ? Because the diffusion of know-
ledge lets the peopie know the state in which they
are, and ascribes their sufferings to causes which
they did not understand to exist.—It must be the effect
of discussion upon such subjects, to render a num-

“ber of the subjects dissatisfied with the state of

the law or the government. Such is always the pro-
cess, when improvement is songht through the me-
dium of the press.—Grievances exist, either in the
law, or in the administration of it,—the matter is can-
vassed,—facts are stated,—the people are dissatisfied,
and to some degree, perhaps inflamed; but the Ar-
TORNEY GENERAL, wio only thinks of one side of the
subject, is all amazement, that there should be any
complaint, and that the tranquillity of government
should be invaded ; and, he talks, of the insulted feel-
ings of a brave and amiable nobleman, who, perhaps,
was very little, if at all, in the contemplation of the
author, while his mind was filled with the sufferings
of millions, and occupied in reviewing the past, and
anticipating the future.

Gentlemen, this book does state, with great mi-
nuteness, an infinite variety of ways in which the Ro-
man Catholics of Ireland suffer and are inferior to the
Protestants of the country,— it canvasses the causes
and the effects of this distinction, and it introduces
topics, without which it would be lame and impotent
indeed : namely, the malignant and hostile spirit of
the very prineiple of this distinction,—it states truly,
the foundation npon which it stands, and upon which
it is justified.—It says that this principle goes to hurt
the character of the Roman Catholics, and to withhold
patronage and protection from them in a thousand
ways. %Vhat 1s it upon which the exclusion of this
class of men from the benefit of equal rights is justifi-
ed ¢ It is by an imputation, which marks them out as
morally tainted—as professing doctrines and opinions,
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which render them bad men, in "private life, and as
public men, dangerous and bad citizens. It impntes
to them, that they hold no faith with persons of a
different religion,—that they bear no allegiance to a
protestant power,—that an oath has no obligation upon
them, as living under a church, the head of which
wields a dominion over right and wrdﬁg, ‘which it
would perhaps be impious to /ascribe even to the
‘Deity ;—that it can pardon any act done for the pro-
motion of the Roman Catholic religion and power, and
alter and modify the very nature of virtue and vice.
In vain have the Catholics disclaimed, upon oath,
these imputations ; colleges and universities of high
and established reputation have denied them, and ex-
pressed indignant sorrow that such opinions should
still be ascribed to them, and that this injurious ca-
lumny should be made the foundation of precludiug
persons of that religion from that political équality,
withont which it is impossible to pretend to the enjoy-
ment of the British’ Constitation. -

Gentleman, I am not over stating what is represen-
ted in this Book, as the effects of these restrictive laws,
and set forth in detail.—The Author felt, that the
Catholic body was more injured by the spirit of the
laws, than by the laws themselves—Can any man doubt
the truth of the assertion ?

Isit false and malicious to say, that generally speak-
ing, the effect of those laws is to degrade and keep
down the Catholic body?—to deprive them of their
natural situation in Society, and destroy the eﬂ‘ect. of
character, which is the most valuable property, which
any man can enjoy; perhaps the author has exposed
these prejudices too strongly, I do not adopt the
sentiments of every part of his Work. T}_Iere may be
a few, and but a very few passages, which I would
have advised the author not to bave written, or have
softened down : this is an acknowledgment which I
would be compelled to make of every book ably and ar-
dently written, which I have ever met. But thereis no
man, whose mind is not heated with prejudice npon
this subject, can examine this book without feeling
a sympathy with the author, and without ascribing to
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him a bona fide good wish to amalgamate all the people
of the Empire and to render the coostitution strong
and impregnable, by uniting every sect in 1its dcrencc
I never knew a cold hearted man do a noble act—
This Work is written with the ardour and spirit of a
man who felt what he described; and the intent and
bearing of thie entiwe work is to be taken into yourcon=
sideration.—Read the text, with care and impartiality,
and you will find that the object of the Writer was---a
condemnation of the Penal Code---Reading it wih
that view, you cannot consider it as dangerons or cri=
minal---it is not calculated so much to alarm, as to
make an impression upon the Protestant heart, favora-
ble to the Catholic cause, relying upon and appedlmo'
to the benignity of their nature and their enlightened
feelings.---It is not imputed to any individual that he
is influenced by an unjust, oppressive oriliiberal spirit.
But the author complains,that the Anti-Catholic Code
of laws created and prolongs an hostile disposition---
That they constitute an engine of power, which is not
to be trusted with safety to any body of men--that this
power being founded on jealousy and distrust will pro-
bably be exercised with harshness in whatever hands
it may be placed---is not this a fair consideration of
the subject. Does it reflect upon the Protestant
creed---the Protestant people. Listen to the author
himself---in the first Part, page 67, he says
¢ This Statement extorted from our sufferings, may
¢ possibly be termed an invective against our Protes-
¢ tant fellow subjects. Far be such an intention from
¢ our thoughts. We solemnly disclaim it. We know
¢ the benignity of nature, the generous and enlighten-
¢ ed feelings which belong to our estimable fellow
% countrymen. We impute Zo them no innate hostility,
“ no injustice, no oppression, no illiberal principles,
« But we complain of the Anti Catholic Code of Laws,
“« which necessarily produce a hostile disposition. We
¢ complain only of the injustice and oppression which
“ those intolerant Laws continually create and prolong
“ —Laws which invest the ruling class in Ireland with
%a monopoly of power, not to be trusted with safety to
‘ any body of men whatsoever,—Laws which taint the
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~¢ early thought, vitiate the education, pervert the heart,
¢ mislead and darken the understanding.—-SBch a
“Code, in our opinion, must necessarily corrupt the
« practice of those, whether Catholics or Protestants,
“ whom it would profess to exalt; and must debase
“ whom it would distinguish with excessive privileges
“ and power.”
[Again hear him in page 237]. |
“The Anti-Catholic Code of Laws, is the sole sourse
“ of all the injustice which we have stated. It inspires
““ early sentiments of aversion and contempt: it nurses
“ those vicious sentiments to maturity,==holds out re-
*“ wards and honours for their cultivation and exercise -
“and diffuses intollerance and persecution, through eve-
“ ry stage and department oflife. How can we arraign
* Protestants, if they merely obey the spirit of the Laws,
“and conform to principles sanctioned by the state ?
“How shall we condemn the Sheriff and Jury, whose
“ mal-practices flow not from malignity or wilful injus-
“ tice, but from false principles of education, prejudiced
“habits of thinking, and above all from the slanderous
‘““ imputations which the Penal Code cruelly affixes to
* the morals and integrity of the Catholic fellow citizens.
“Tt cannot be denied, that the Intollerant principle of
“ this code, must produce the same effect upon the mem-
“ bers of one religion as upon those of any other,—that
“ the Protestants would have equally just grounds of
‘“ complaint, were they debased to the present condition
“ of the Catholics,—that the latter would naturally be as
“ likely to abuse excessive power, as the former. No
* doubt they would. It cannot be otherwise.” ’
I have met man y enlightened Protestants, whose
opinions have been entively changed with regard to
the Catholics of this country, who at this day believe
that to be wisdom and philosophy, which once they
denounced as treason.—We ecannot hope an universal
and instantaneons change of mind—but we cannot
reasonably doubt, but that it will finally take place up-
on this subject, and I have no doubt but that the Book
under prosecution will /Aasten the crisis of universal

toleration.
Gentlemen, There are men, who deem it seditiou

'L
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and libellous, and in some measure treasonable, that
any man should attempt to shake or disturb the esta-
blished system, by virtue of which the Protestants ex-
ercise a monopoly of civil rights.—This sect is in_a
state of rapid decay—and I iddulge enlivening pre-
sages that the succeeding generation will scarcely know
that such a sect ever existed.

It is said, that the Catholic is in the full enjoyment
of the right of property—of most other civil rights—
that they may cultivate trade—may enter into profes-
sions—purchase estates, with little or no control. If
this be so, as unquestionably it is to a great degree,
why should there be any distinction as to civil qualifi-
cations, the natural and necessary result of such ac-
quisitions? Is it not absurd, that a community, con-
sisting of four fifths of the people, should have un-
bounded rights as to the acquisition of property, and
be limited and manacled as to the privileges constitu-
tionally inherent to property? It is a disfranchise-
ment injurious to them and to the State—inconsistent
with the vital principles of our Constitution—which
cannot be tolerated—which cannot last—which the
Protestants themselves must put down—and which
while it exists, must impair the strength of the com-
munity—and put the Constitution and the Empire at
hazard.
 Gentlemen, Did the ATTORNEY GENERAL shew
any passage in this so much censured book, which
tended to create in the Catholic Community of Jrelany
any general spirit of insurrection against the laws—
any insubordination to the Government of the coun-
try—any tendency to invite, or to harbour a foreign
invader P—Let the passage be shewn, and pointed
out.—If Tam told, in answer, that in general, it goes
to dissatisfy and' discontent, I must sit down, and never
rise to justify it—because, from the nature of every
complaint, it must, more or less, excite discontent.—
‘There is no candid mind can read the work, without
seeing a burning zeal to extinguish all those disabi-

lities, in order to a perfect enjoyment of civil rights,
and to enlist in defence of the Constitution every in-
dividual in the land.
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1 shall now call your attention to the passage
which the publisher is prosecuted, and which is ;g'be
found in a Note, page 229.—It is as follows ;-——

# « At the Summwer assizes of Kilken y, 1810,
“ one Barry was convicted of a capital of?enqe, for
“ which he was afterwards executed. This man’s case
“ was truly tragical ;—he was wholly inpocent—was a
“« respectable Catholic farmer in/tlnt_;“éqﬁmy of Wa-
« terford, in good circumsiances.—His innocence wag
“ clearly established in the interval between his con-
“ viction and execution.—Yet he was hanged, pub-
“ licly avowing his innocence !!'!  There were some
“ shocking circumstances attending this case,—which
“ the Duke of Richmond’s administration may yet be
“ jnvited to explain to Parliament.”

This is the matter charged to be a libel upon the
Lord Lieutenant, and his Majesty’s Government;
and it is now contended, that the work conveys this
imputation, that the Lord Lieutenant, with full
knowledge of his innocence—refused to pardon the
man, because he was a Catholic. Possibly an inge-
nious special pleader, with proper averments, to be
afterwards proved, might shew this ground of imputa-
tion, to be conveyed, and no doubt it would be an
heavy charge.—But 1 assert that this passage does not
necessarily import any such charge, and as there is
not any averment to extend its meaning, no such
meaning ought to be ascribed to it.—The ATTORNEY
GENERAL will not suffer the Traverser to prove the
trnth in his vindication, and therefore ought himself
to be coerced within the limits of the law in ascribing
a criminal meaning. _

I call for the opinion of your Lordships upon .thls
subject, that the passage, set forth in the information,
is not libellous per se, and cannot be made so by
additional, extrinsic evidence;—there "being no
averment in the record to let in such evidence.
This doctrine is laid down expressly, in the case of
Hawes v. Hawkey, 8. East, 429, and 1n the Kmg v.
Ilorne, Cowp. 684.--There must be a distinct charge
of a necessary criminal import made against the person

L
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alleged to be libelled, or it must be disti
and shewn by legal pleading, thata crime hasbeen so
Imputed to that individual, in its nature, libellous,
Now Gentlemen, I, at once, admit, that if it could
be proved to your satisfaction, that the author of this
boak did impute to the Lord Lieutenant of Zreland, the
base, and foul act of refusing pardon to an innocent
man, because he professed the Roman Catholic Reli-
gion-—as it would be one of the most base and abomi-

nable acts, which a chief Governor could commit, so it

would be a most atrocious libel, if it were mis-im puted

to him. ButI do say, that there is no legal ground

for such a charge---that there is not a scinfilla of evi-
dence tosupport it, without trampling down the rules
of pleading, aud the security of the subject. I have
already stated, that there is an averment in this infor-
mation, that the publication was of and con

necerning the
Lord Lieutenant, but not of and concerning the exer-

cise of the prerogative of pardening.

. Mr. Justice Dav, The statement in the informa-
tion is nat so strong. The allegation is, that it is a
libel of and concerning the Zord Ljeutenant and the
Ministers acting under him,

Mr. BURROWES. Your Lordships will therefore
have tq determine, whether it be a Libel per se, or not,
and for that purpose, I beg leave to read it again---
(which Mr. B. did).

Gentlemen, Give me leave to say, that 2 man may
be convicted and executed s and although he be inno-
cent, such an event casts no.necessary imputation up-
on the Court, or. the Jury;--the Counsel for the prose-
cution, or the Government, It is only saying, that
buman nature isfallible, and that the laws are not per-
fect. Iknow itis a benmignant principle of our law,
-that it is, better that nineteen guilty persons should

escape, than that one innocent person should suffer. [
bave nodoubt, that five hundred guilty persons do es-

cape, for one innocent man who suffers. The judge
and Jury must receive the evidence from the testimep.
ny of, Witnesses,---who may be corrupt, prejudiced,

Qi mistaken.

nctly averred

@
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Mr. Justice DaY. Do you remember the case of a
man, who was tried before Lord Chief Justice Hawe, for
murder? : ' >

Mr. BurrowEs." My Lord, I do, and there are
many cases of a similar nature. The matter éhargéc'i
to be libellous, is a mere statement, that ‘a man was
convicted of a capital offence, and executed---1hat he
was innocent, and that there were/same shocking cir-
cumstances attending his case, which the Zord 'bLz'eu;
tenant’s Government may be invited to explain in Parli-
ament. Thiscannotbe libellous,per sé,.except in imagi-
nation, and fancy---the morbid feelings of an #/f0rney
General or the delicacy of a Viceroy.---The Jurj
cannot act upon such grounds, and when the investi-
gation is before Parliament, which is challenged, it
will appear, who are the transgressors:--But " that
event is sought to be anticipated by this infortmation,
and except the present Jury be called for that pur-
pose, I cannot see for what purpose they are now im-
pannelled. The Officers of the Crown Anow that they
can have no judgment upon this information :---They
know «it is impossible ‘to sustain the innuendos by
proof;---and that there are no averinents to which
any evidence~ given, can  apply.---This trial,
therefore, can have no other object, but to influ-
ence an inquiry, which may hereafter take place ;—
and whenever it does, the ATTORNEY GENERAL will
stand exculpated. Nohuman testimony will satisfy me, .
that he would suffer an innocent man to be executed,
knowing, or believing him to be innocent. But there
may be blame, in which he does not participate ; and
there may be inquiry, ‘in which he may assist,—not as
affecting himself, but which may attach upan others.
It is ridiculous, to suppose, that the' documents which
bave been read by him, and which have not been
proved; should have any influence upon the present
case. They should have been reserved for that inves-
tigation which is challenged before another tribunal.
But, Gentlemen, if it shall go before that tribunal,
let it not be accompanied by the verdict of a Jury to
shelter the guilty. Upon this information, - you are not
warranted in finding a verdict against the Defendant

L
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- he knew that the man

- nocent,—and that he refused it, because the man was
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The matter contained in that information is no libel
per se; and there is no averment warranting a finding,
which imputes a guilty intention. I will read it dis-
tinctly to you, and I will ask you, whether you must
understand that this passage meant to convey a posi-
tive allegation,—that upon an application to the Lord
he refused to grant it, although
for whom it was sought was in-

a Roman Catholic. That is the violent extension of
the meaning, which is necessary to be given to this
passage, to constitute ita libel. I might grant, for argu-
ment sake, that by reference to other matter, you might

- think it was so meant. But there not being any
- averment to authorize such a reference, you must take

it from the words themselves, that their meaning was

unambiguously such as is contended for. [Here Mr.
Burrowes read the passage.] '

What, Gentlemen, can we infer from this, that the

- Lord Lieutenant is charged with. having executed the

man, because he was a Roman Catholic, knowing that
he was guilty? What does 'Lord ELLENBOROUGH

- say, in the case of Hawkes, a. Hawkey, 8. East, 431 ?

He says, “ That nothing can be more clear, than the

- “ rule laid down in the books,and which has been con-
- ““ stantly adopted in - practice, not only where the

* words spoken do not, in themselves, naturally con-

+ * vey the meaning imputed by the innuendo, but also
- “ where they are ambiguous, or equivocal, and require

 explanation, by reference to some extrinsic matter,
“ to make them actionable ; it must not only be predi-
“ cated, that such matter existed, but, also; that the

- “ words were spoken of and concerning that matter.”’
~And as there was not any colloquium averred, it

was decided, that the mnuendo did not enlarge the
sense of the words, or supply the want of a collo-

Now, in this case, there is neither colloquium, aver-

- ment, nor evidence. I would have objected to evi-
- dence, if it had been offered, because there is no aver-

ment in the record, to which the evidence would have

. applied. = It is not averred, that any application was
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made for pardon, or that the Viceroy was apprized of
the man’s innocence, or that he was apprized  of his
religion. _ ' -
In the case of the Aing. a. Horne, Cowp. 672, it is
determined, that, ¢ as to the maiter to bBAChabgzd,
“ whatever circumstances are necessary 'to constitute
¢ the crime imputed must be set out.”—Now, where
are the words here, 1mporting, that an application was
made to the Lord Lieutenant for pardon, and that he
refused it, because the convict was a Roman Catholic ?
—The Attorney General says, he does not know, 1o
this hour, what the man’s religion was.—Ff am persuaded
of it, and if it were mentioned to him, ‘as a motive to
influence his conduct, he would have spurned at it,—
Why, then, should this imputation be inferred ? It iis
stated, that he was in good circumstances, and might
it not be suggested from thenee, that he was hanged
because he was wealthy,—or because he wasa farmer,
or because he resided in Waterford 2—for all these
circumstances are stated in the publieation ; and it
would be absurd to admit of any such inference. But,
Gentlemen, I really feel this to be a waste of time,
and will not dwell longer upon ‘the topic, whichis
brought forward for the purpose of ‘procuring a Jury
to act upon the allegation of a crime, with respect to
which no judgment can be pronounced, for the mani-
fest purpose of stating such verdict in another trial,
and not with a view to punish the Defendant ;—for
the Attorney General will not seriously say, that he
can call for judgment, in case of a conviction, norwill
he squander the treasure of a well earned reputation,
by suchan assertion. :
Gentlemen, if I am right in what I have beenurg-
ing, and the Court shall agree with me, I shall be re-
lieved from another part of this case, into which I must
enter with much reluctance, to which T have been
challenged, and from which I will not fly.—If T 'state
any thing unpleasant, it will sting no man more, than
the man, who is bound by his duty to ‘make the state-
ment. I the Attorney General bad referred it to
your opinion, whether the matter contained in the in-
tormations constituted a libel, without farther evidence

(L]
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or explanation, which must be the final issue of the
prosecutiony I conceive, that he would have dis-
charged his duty.—I would have joined issue with him.
=1 am ready to stand by that opinion now, and ito re-
lieve the Jury from an unpleasant and irksome duty,
We will argue this case, as upon a demarrer to the in-
formation,—we will withdraw the plea. of not guilty
for the purpose,—thus we will admit the fact, and avoid
all painful and invidious statement and language.—
If that be not acceded to, as, I perceive, it shall not,
I must discharge my duty also. Every man, of eve
rank, even though not an Attorney General, has a
conscience of his own ; and there is no man fit to hold
his rank in society, who will not boldly follow the sanc-
tions of his own conscience. ko

Mr. Justice Day. I do not know, whether the
Solicitor General will think proper to answer now, or
reserve himself for a final reply. But, in.my opinion,
1t will be necessary for him to answer you,

Mr. BurrowEs, My Lords, it is with unfeigned
reluctance, that I shall state any thing of an unplea-
sant nature. I should hope.that T am freed from it
there being nothing offered to the Court, or the Jury,
ta justify a finding, that sthis particular passage was
published in the criminal sense. which has been imput-
ed toit. If such be the case,I am warranted insitting
down, governed by a feeling, with which I am always
atfected, a repugnance to introduce any thing, in pub-
lic or in_private, which is of a disagreeable nature.
i bhope, it 'may be quite unnecessary and superfluons
to. go- into evidenceof any kind: -and I would not
state 1t,- if there were not precedents of high authority
for it. ¥ ‘

Mr. SoLicitTorR GENERAL. My Lords, What I shall
offer to the eonsideration of your Lordships and the
Jury, will be, after Mr. Burrowes has closed his de~
lence, & o,

Mr. BurRROWES. - Are we not entitled to the opi-
nion of .the Court, whether the information be sup-
ported ?

Lord Chief Justice DownEes. We can give ne
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opinion, until we hear both sides, and you bad better
go on, with your case, in the orditiary case. -

Mr. Burrowes. My Lords, I again offer, if we
be allowed to withdraw the plea of the general issue—

-we will now demur generally, and argue the demurrer
instanter.—If that be not acceded to, I must, however
unpleasant, proceed in my statement.

Gentlemen of the Jury, Let it not be said, that I

have affected an unwillingness t6' press ah invidious

topic, which I would not be justified in animad.
vering upon, after the introduction of it by the Ar-
TORNEY GENERAL.—I have shewn, that this informa-
tion fails in imputing the crime, and that there ijs
no evidence, and cannot under the pleading be any
evidence, to establish it. “There is, I admit, an aver-
ment that the Book, and consequently the Note select-
ed for prosecution, was written of, and concerning the
Lord Lieutenant —It will be an additional defence
for my client to prove, that the censure meant to be
‘conveyed applied to-another person. I have, now,
therefore, a case to state, which will satisfy the Jury,
tbat this matter was not published with reference to
the Lord Lieutenant—Really, my Lords, it is with re-
luctance I proceed, and wish I could be relieved by the
Court deciding upon the objection. |

Lord Chief Justice Downgs. This trial must pro-
ceed in the usual course. ‘

Mr. WaLLace. My Lords; I am Counsel for the
defendant, and will say a few words in support of the
objection. :

Mr. SoLicitor GexErAL. My Lords, I object to
My. Wallace speaking to this case, before Mr. Bur-
rowes has concluded. If Mr. Burrowes had made his
objection in the beginning, and relied upon it, there
might be some reason for debating it. _ But he has ad-
dressed the Jury for a considerable time, and he now
wants to take breath.—Another Learned Gentleman
intervenes, and the object is, that after I shall reply,
Mr. Burrowes may be at liberty to address the Jury
agam.
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* Mr. WaLLAcE. Surely, my Lord, I am entitled ts
address the Court upon matter of law,

Lord Chief Justice Dowxgs. This mode of pro-
ceeding 1s unexampled. If the Counsel will among
themselves arrange the matter, we may submit to it—
but if they do not, the usual course must be pursued.

Mr. Burrowes. -My Lord, If there be any ques-
tion for the Jury whether, the meaning imputed to
the publication be supported by evidence, 1 muststate
something farther: and painful asit is, T must dis-
charge my duty. In addition to the failure of sup-
porting the imputed crime, no evidence has been of-
fered to prove, that the criminal passage in the infor-
mation was published of the Lord Lieuteuant, and
the fact and the truth of the case warrant me to state
evidence, which we are_ready to offer, admissible and
legal—to contradict any such imputation, Itisaverred
that this matter was published of and concerning the
Lord Lieutenant of Ireland—and it seems to be consi-
dered to have some allusion to him.” No evidence is
offered to prove it; and 1 have evidence to produce,
which would put it down, if any such bad been
offered. A4

The ATTORNEY GENERAL has diminished very
much the pain which I must feel in stating the facts,
which I am going to state.—He has, by way of anti-
cipation, stated much, which he says would be inad-
missible in evidence, and which he would not con-
descend to prove, if it were allowable.—Can it be
censurable in me to state what is admissible—what
will be fully established in evidence—and what no
ingenuity can explain away, or palliate! We shall
state facts, and lay evidence before the Jury, tending
to shew that the matter complained of was not written
and published of the ZLord Licutenant, but of the
Judge who tried the man, who was executed. —What
I have to state upon this part of the present case, |
shall state with little commentary.

In fact, all commentary would be superfluons—
There cannot be any diversity of opinion or feeling
upon the transaction, which I am compelled to disclose.
The case was this—On Safurday the 5th of August,
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1809, the Assizesof €lonmell were to end, and on the
Monday following the Assizes of Kilkenny were to
,con}mence.. Kilkenny is 25 miles distant from Clon-
mell. '

Barry, who was confined in Clonmell Gao), received
a notice on Sgturday, that he, would be ‘put upon bis
Tvial on Monday, for an highway robbery, alleged to
liave been committed by him sone months. previous to.
that time, in the. County of Kilkenny—No man havik
been committed for that crime to A}kay Gaal, or
received any notice, certainly not, any regular notice,
that he was accused, of the crime. Qp Sunday he was
marched to Kilkenny. '

His counsel came. into Court, and produced an affi-
davit swearing, that there were five persons, whao resi-
ded in the County of Waterford hetween forty and
fifyy miles distant from Kulkenny, who would prove his
innocence, by establishing an wlibi,—One. of these
men, L am instructed to say, was a man of character,
and opuleuce in the country. It was stated by a ma-
gistrate of Waterford, then present, that there did
exist such people are were named in the affidavit, and
they resided in the alleged place; and therefore it
could not be a, fabrication. The application to post-
pone the trial was refused. He was tried on Tuesday.
His counsel stated, that he would not go through the
mockery of defending a man, who had not an opportu-
nity of producing his witnesses, His counsel quit the
court. The noble Judge tried: him upon Tuesday, and
he was found guilty and executed. o

I shall read the affidavit. in, hmc verba (which- Mr, B.
did. Vidypost, p. 53). Why do,L state this and how.
am. I to bring it to. bear upon this case? It will bear
upon it most distinctly, by establishing that the
dudge, whose conduct: was so revolting, was probably
the object of the passage under enquiry, and that the
shocking circumstances alluded to, were these which I
have stated.

The dttorney General has made a statement, which
as far as I can eollect it, goes to:shew, that the noble
Judge had made enquiries, private enquiries, by which
he wassatisfied as to the guilt of the man, the infamy

(1]
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of thé witnesses alléged to be absent, and the falsehood

of the afhdavit: Be it so? I do really wish that -it
could satisfactorily appear; that the noble Judge had
sufficient ground for refusing the applicatién.  But it
is not stated, that he refused to give credit to that
affidavit by reason of any thing, which was openly
stated in the court, but from something communicated
by a person, who was not sworn, and which was not
made known to the counsel for the prisoner. I do not
state, because I would not be allowed to prove, several
affidavits briefed to me to establish the innocence of
the man: but I confidently assert, that if he was not
duly tried, he is still to be deemed innocent, accord-
ing to the humane spirit of our law, notwithstandin
his conviction ; and that he cannot be considered, as
duly tried, if he had not sufficient notice of trial.

Now, I say that this evidence would go more for-
cibly to prove, that the passage in question, alluded jto
the noble Judge, than what has been read, from the
part to which it is a note can, to refer it to the Lord
Lieutenant.  1f that whole passage be duly considered
and weighed, it will not be found, that the difficulty
which a Roman Catholic finds in partaking of the
prerogative of mercy is ascribed to bigotry or cruelty
in the viceroy, but to his ignorance of his claim to
mercy from want of that patronage and estimation
of which the spirit of the Penal Codede,prives the Ro-
man Catholic.

Gentlemen, this statement established, asit will be
in evidence, will do..much to prove, that the Lord
Lieutenant was not the object of censure in this note.
But it will do every thing to satisfy a candid and im-
partial Jury, thatit was nat actuated by a malignant
spirit : Can it beimagincd, that it would be the same
thing, if all this had been stated, without any ground
or colour for it? but that it emanated from fancy and
inventions In what light must the conduct of the no-
ble Judge in forcing on this trial, have appeared to a
bye-stander, who knew nothing of these salving cir-
cumstances, which were stated here this day and
which-privately, as is alleged, influenced his conduct?

H
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1t appeard that a man was called upon his trial, ‘ona
Flonday—he had wotice of it on Suturday—he  was
travelling all :S'umlqy, and his witnesses were forty five
miles off. © In civil cases, property of £.10 value can-
not be put into jeopardy, without eight days notice.
.....Wha.t must have been the feeling of the thousands
who witnessed this conduct? With what emotions
would the most impartial historian of any feeling ani-
madvert uponit? Conld he be too indignaut ! Should
any force or extent of reprehension render Lim an ob-
ject of punishment ?

Gentlemen, I shall not state more upon this part of
the case.—I sliould not have stated so much, if it had
not been rendered necessary ;—if it were possible, by
demurring to the information, and trying the question
of law, without inquiring into the facts, Fwould gladly
have done so. We are confident, that there cannot
be any judgment in this case ; but the same ground of
argument shews, that there ought to be no verdict.

The Judges who try this case, with an anxiety that
justice may be done, will probably state their opinion
upon it. You will, by your verdict, tell the world what
you think. I appeal not to your feelings ; my only
hope is in yourjustice. ¥ call upon you, and I require
it from you, to stand fairly between the different classes
of the community,—to recollect, that this book was
written for the purpose of deing away a monopoly, of
which you posses the exclusive enjeyment. You
ought not to condemn the author.—The object of the
pursuit is Jandable in the individual ; and it is justifi-
able to discuss every public subject, with latitude. It
cannot be expected, that such subjects should be dis-
cussed with more calmness than human nature can
command. :

Gentlemen, as to the general complexion of the
work, you see it is unobjectionable. The prosecutors
Lave selected only one solitary passage, which is put
forward as exemplifying one mischievous effect of the
penal code ; but it is not stated in relation to the
Lord Lieutenant of Ireland, and this is all which has
been discussed in a work of three or four hundred
pages. They fasten upon a speck on the disk of a

o
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iuminous work, without touching the body itself; and .
you are now called upon to unish, at worst, a trifling

excess, by a verdict, which is sought for, and will be

made use of as a general condemnation of the spirit of

the book, and of the object, in support of which it was

written.

The liberty of the press cannot exist under such
rigour. You are to judge by the whole work, as yon
are ta be judged yoursclves upon the last day, by the
conduet of your lives,-—not for a singular, or a parti-"
cular act. No man can say, that his past life has been
free from error. Upon similar principles, yoh will de-
cide npon this book,  Notwithstanding what hias been
said in traduction of it, you must, if you ¥ead it, see
it to be a valuable work. Tt will go down the stream
of time, and posterity will applaud the man, who was
able, to give a bold, a candid, philosophical aud én-
lightened view of this penal code. Althoush some
passages may be over-wrought, and warm feelings
are not sufficiently restrained, yet you canust consider
it as a bad work, and T am not atraid ef your verdict,
if you peruse the whole. I canclude, by calling upon
you to stand equally between the ‘Crown and thie Pub-
lisher of the Catholic grievances, and if you do so, [ am

confident, that you will find a verdict for the Defen-
dant.

BUrRROWES CAMPBELL, Esq. called.

Mr. ATTORNEY GENERAL, My Lords, I under-
stand, that this Gentleman is called, as witness to prove
what has been so candidly stated by the Counsel for the
Defendant. It will, therefore, be for your Lordships'
to consider, whether consistent with the Rules of Law,
and established precedents, you will admit such evi-
dence.

Mr. OCoNNELL. The objection is premature, un-
til anillegal Question shall be putta the witness. The
Counsel for the Crown are sufficiently numerous, and
vigilant to make their objection in such case.

My. Justice DaLy. 1 understand, that this witness
1s_called, for the purpose of disproving the averment,
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that the publication in Question, was of and concern_
ing the Lord Lieutenant. -

Mr. CaMpBELL was then Sworn, and Examined by
Mr. O‘CoNNELL.

2 Da you recollect any thing of a person of the
1;:;31; ?of Barry, who was tried at Kilkenny, in the year

A. 1 do.

Q. You are aware, that e is the person alluded to
in the publication in Question ?

A. 1 understand so.

Q. Were you Counsel for him?

A. T was.

Q. Upon what day of the week, Do you recollecs
was he called upon, first, to take his triai ?

A. On Manday.
What day of the assizes was that?
It was the first day. :
Did the trial occur upon that day ?
No. ,
Was any application made to postpone his trial 2
There was on Monday.
Was that application made by Counsel ?
It was. ‘
You were Counsel ?
I was.
Was the application made upon Affidavit?
It was. :
Have you a copy of it?
. From the matter communicated to me, I Drafted
an affidavit, which was to be engrossed by an Attorney,
that Draft I have in my hand, I think there was some
alteration in it, and cannot say, that this is an exact
copy of what was sworn. i

Mr. O‘CoNNELL—My Lord, we will prevent any
objection in this respect. We have summoned the
proper officer to attend and produce the original affi-
davit which was sworn. )

RFrPFPrOFRP>OPP
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Mr. Jou~N BourNEg, Sworn, examined by Mr. O‘CoN-
NELL,

Q, You are Clerk of the Crown for the Leinster
Circuit? :

A. T am Deputy Clerk for three towns in that circuit.

Q. Have you any aflidavit sworn by a person of the
pawe of Barry? -

A. T bave.

Q. Was it filed in your office?

A. 1t was,

Q. When?

A. On the 7th of August, 1809.

Q. And has it remained in your office ever since ?

A. Yes, until it was removed for the purpose of be-
ing produced here. I was served with notice on Thurs-
day last, to produce it, and I have got it here this morn-
ing.

Here the affidavit was read as follows:

“ The King against Patrick Barry.”*

“ Patrick Barry maketh oath and saith on Saturday
% last, in the gaol at Clonmell; deponent had first notice
% of the charge upon which it is intended to try him at
“ the present assizes. ~Deponent saith, that James Ro-
« gers, Thomas Hacket, Semor, Thomas Hacket, Junior,
« and David Barry and Maurice Macartney, are materi-
“al and necessarv witnesses, for Deponent, without the
“ benefit of whose testiinony, Deponent cannot with
“ safety abide his trial,-—Deponent saith, that said wit-
« nesses reside at Kileannon, in the County of Water-
“ ford, a distance of near fifty miles from this City,
“ where deponent hath resided for three years, previous
“to his apprehension in the County of Tipperary.
“ Deponent saith, that from the shortness of time, which
“ has elapsed, since he came to this City, he is utterly
“ unable to procure the attendance of such witnesses,
¢ during the present assizes; and Deponent positively
¢ saith he does not make the present application, for
“ the purpose of wilful delay, but solely on account of
“the absence of said witnesses, whose -presence, he

* It is observable that this affidavit is in the name of Patiick Barry.—The
indictments and his memorial were in the name of Philip Barry.
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“ hopes and believes, he will be able to procure at tle
¢ pext assizes. '

his
« Patrick X Barry, Sworn before me, this 7th
mark day of August, 18009,

N ‘}’
“ Truly read by me, e i
Patt. Brophy.”

/

Mr. CAMPBELL’s examination was then resumed,

Q. Y?u then applied to the Court to postpone the

risoner’s trial upon that affidavit ?

A. I did; and upon hearing it read, I find there is
only a difference of one word between it and the copy
which I have. But I first qsppiiéd to the Judge without
afhdavit.

Q. Upon what ground?

A. Upon what I conceived was judicially known to
the Judge ; the late peried of time at which the prison-
er was transmitted from one county to the other; and
the impractibility of precuring his witnesses on such
short notice. ‘

Q. Was your application resisted by the Counsel
for the Crown ?

A. Not that I recollect.

Q. Was there any aflidavit made in answer to that
of the prisoner?

A. No:—Mr. W. Kemmis was in Court; he made
no affidavit. Upon the first application, which I made
on Monday, the Judge asked the Clerk of the Crown,
whether there was sufficient business to occupy the
Court that day; and being answered, that there was,
he then directed the trial to stand over, until the next
day ; when the affidavit was sworn, and as I was begin-
ning to address the Court, and stating the affidavit, some
Gentleman of the bar mentioned that Mr. £llott, a
Magistrate, who was then in the bar box, knew three
of the persons who were named in affidavit, as witness-
es; 1 asked Mr. Elliott did be know them ; he answered
that he did; which I mentioned to the Court, as a
@round of removing any difficulty.

1
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Q. This was not Mr. Bradstreet Elliott.

A. No.

Q. Was he there? -

A. He was not, to my recollection: he was a Ma-
gistrate of the County of Tipperary, and 1 do not re-
collect to have seen him in Kilkenny.

Q. Was your motion, grounded upon the affidavit,
complied with? -

A. It was not.

Q. Upon what grounds was it refused ?

A. T cannot pretend to state them all ;—some things
passed, which I do not wish to speak of ; and therefore,
I request you will not ask me. I recollect, I
told his Lordship, that he must defend the man himself,

Q. However unpleasant, Sir, it may be to you to an-
swer, I feel myself bound to insist upon it.

- __A. His Lordship said, he had communicated with the
Magistrates, and that if a trial was to be postponed,
upon an affidavit drawn in se perfect a manner, the
publie business could not be proceeded upon, as prie=
soners would only have to employ Counsel to draw an
affidavit, when they would wish to put off their trials,—
I replied, what would his Lordship say if the affidavit
were imperfect ?

Q. Did you defend the man ?

A. T did not, because I expressly stipulated with
the Gentleman, who employed me, that if the trial
‘shiould be proceeded on, T would not defend the man,
in the absence of his witnesses, and upon the motion
being refused, I threw up my Brief, and left the Court.

Q. Was there any thing like a mandate held out to
'You, to remain in Court, to defend the man ?

A. There was something like a mandate.

Q. From whom? .

A. The Judge, which T felt it my duty to reject con-
temptuously.—I would rather you would not ask me
any thing, that is not absolutely necessary.

Q. T'will not.—Did you make any application after-
wards to the Judge, upon the subject?
 A. 1 did.—The man having been tried, and senten-
ced to be executed, I wrote a letter to Lord Norgury,
_enclosing the affidavits of those persons who would have
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been witnesses for the prisoner stating what they
could prove ;—that be was in their comf),any at a dis-
tance of forty-five miles, when the robbery was com-
mitted. '

Q. Did you get any answer?

A. There was a verbal answer delivered to me, bt
I cannot say, it was sent by the Judge. T enclosed
him the affidavit in a respecttul leuer,

Q. And did you not receive a written answer ?
A, I did not.

Cross Examined by Mr, Solicitor General.

Q. Had you been Counsel for this man at Clonmell?

A. T bad, in the middle of the former week.

Q. Upon the trial there, he was found guilty of a
transportable offence, and acquitted of a capital one?

A. Yes; [think one indicunent was for robbery in
the high way; and the other for appearing in arms,
under the white boy act; it was one transaction.

" Q. You are mistaken in your recollection ; for one
indictment was for shooting at the prosecutor, with in-
tent to murder him ;—and the other for forcibly de-
manding his goods and-money.

A. One indictment was of a capital nature, and the
other for a transportable offence ;—it cannot be expec~
ted, that I should remember the exact forms of the in-
dictments upon a matter, respecting which, I did not
think I should be examined as a witness.

Q. Do you remember, whether there was an order
made by Baron GEORGE, to transmit this man from
Clonmell to Kilkenny?

A. 1 take for granted there must have been an or-
der to transmit bim ; but I do not recollect it.

Q. Can you say, upon what day of the week prece-
ding, this man was tried at Clonmell: ’

A. Icannot, I have so many of these people’s Cases
upon my hands, that I cannot reqollect'she paru(.:ulars
of each ;—but [ should suppose, 1t was in the middle,

or the latter end of the week. _ .
. Were not some of these witnesses, whose names

(1)
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were mentioned in the affidavit, sworn in Kz‘lkemy
produced upon the trial at Clonmell 2 b
~ A. One of them was; a man of the name of Rogers.

Q. Did that person give evidence for the prisoner
at Clonmell 2 . = . ' :

A. Yeéa A
2 You drew up a Memorial, for the man, addressed

to the ATTORNEY GENERAL? \

4 1 sent a letter to the ATTORNEY GENERAL; but
]}yhedle_r I prepared a Memorial or not, I do not recol-

ect.

2. Your object was to save the man’s life ? - \

" A. It was, as I conceived that the trial was not regu-
IR BRPY OO SRS I

2 His life could not be saved, without the King’s
“Pardon, and to obtain it from the LoRD LIEUTENANT,
you applied to the ATTQRNEY GENERAL?

WORR TN edan iy o

"2 And the ground of your %pplication was, that
' the man’s trial had been hurried ? : '
“"A4.'T thought he was t{gg_df ‘contrary to law; and I

naver knew an instance of a trial brought on, under
such ¢ifcumstance. A ; ‘ ‘

Q. Upon the statement which you made to the
ATTORNEY GENERAL, you ho[')éd to get the Duke
of RICHMOND’S pardon for the man?

" Gl = :

Q. Aund you addressed yourself to the ATTORNEY
GENERAL, knowing that he would apply td the Duke
of RicHMOND ?

A. 1 considered the prosecution had been directed
by the AtrorRNEY GENERAL, and of course, when the
Judge, to whom.I respectfully applied, had refused,

1thought the ATTORNEY GENERAL was the proper per-
+ son to.apply to.

Q. Then it wasa government prosecution ?

4. It wasi—Mr. PRENDERGAST dttended as Counsel
for.the Crown.

- QuDuring all ' the: discussion which' took place res-
pecting this man, in court and elsewhere, did it appear
of what religioa he was.
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A. 1t did not, nor did I hear, what his religion was,
or eénquire about it. _ Et

Mr. Justice Day—Did the Arrorngy GENERAL
ask you of what religion the man was ? .

A. He did not. | oy

Q. You received an answer from the ATTORNEY
GENERAL. . R .

A. Rogers brought a letter from the ATTorNey
GENERAL, who told him to lose no time in deliverine
it at tie Castle. ey '8 .-

Q You have no doubt, that the ATTORNEY GENE-
RAL interfered immediately? . g

4. 1 never heard until this day, that the ATTorNEY
"GENERAL had applied to the Judge,—but he did send
a letter, which I conceived, did contain some recom-
mendation respecting the man, and I cousidered, that
there was a great contrast between the conduct of the
ATTORNEY GENERAL and that of the Judge. =

2. You did not blame either the ATTORNEY Ge-
NERAL, or the LorD LIEUTENANT, in the transaction ?

4. I never did ; my sentiments are well known up-
on the subject,—I never concealed them from any one.

2. Did you ever represent, that foul play was given
to this man, because be was a Roman Catholic ?

4. Inever did, nor do I believe it was; although I
love the Roman Catholics, and wish them emancipa-
tion, I do not believe they are treated so bad as that.

Examined again by Mr. O’CoNNELL.

2. Was the application which you made in town,
founded upon the aflidavit which had been sworn .in
fKilkenny? i

4. No, there was a distinct affidavit brought up by
Rogers. .

<. An affidavit stating the innocence of Barry ?

A. No, but an affidavit stating, that he was in the
Company " of the person making it, and others, at a
place 45 miles distant from the place, in which, and
at the time, the offence was charged to be committed:

-

Rt
s
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2. Were the same names mentioned in both affida-
vits ? '

A. Some of them were, but I do not think all o f
them were mentioned. -

2. You never concealed your sentiments upon this
subject? ; |

4. Never, I talked of it publicly in the Hall of the
Four Courts, and told it to every one I met.

Q You did not impute any blame to the Zord Liey-
fenant or the Attorney General?

A. I never did. ,

2. But you did impute blame to a different person !

A. 1 did.

Q. Lwill not now ask you, who that person was,

but did you speak of it, as an ordinary occurrence or
otherwise ?

Witness shook his head.
JunGE Day. That shake ofthe head isa sufficient
intimation of the witnesses sentiments.

Q. Itwas perfectly public before the publication in
question ? '

‘A. It was.

Mr, JusTicE Day---And you did not think there

was any thing imputable to the Government of the
country ? i

A. Certainly not.

Mr. O’CoNNELL---Was it your idea that this was a
fit subject for parliamentary enquiry ?

A. 1said at the time, I thought so-

Mr. SorICIToR GENERAL---Against whom ?

A. Not either against the Attorney General or the
Lord Lieutenant *

Here it was admitted, upon the application of the
Defendant’s counsel, that Mr, Pole was Chief Secretary,
in the month of June last, at the time of the Publica-
tion, and that Sir Charles Saxton was Under Secretary,
and that in the month of November, when the infor-
mation was filed, Mr. Peele was Chief Secretary, and
Mr. Gregory under Secretary.

Then the Case was closed on tle part of the
Defendant.

* Vid. Appendix.
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Mr. O’CoxNNELL---There being evidence on Both

sides, in this Case, I claim a right to speak to whe
_evidence. The practice is different in both countiies ;
in England I admit, such a rightjs not allowedy but it
has been decided otherwise heye. The last Case ipon
the subject is that ofthe King and Finnerty, which was -
a prosecution for a Libel, in which ease M. Fleteher,
now a judge of the Common Pleas, stated the Defen..
dant’s case, and Mr. Curran, naw the Master of the
Rolls, observed upon the evidence. = -

Lord Chief Justice DowNEs. T take the ecourse in
both countries to be the same ; there may be excepti-
ons from it under particular circumstances; but both in
£England and here: I take the course to be this, the

.prosecutor states his case, and examines bhis witnesses ;
the defendant’s counsel, then states his case, observes
upon the evidence whigh has been given and the pro-
secutor replies; this, I consider to be the general
course, there may be exceptions,or the counsel for the
crown may consent. o : .0

Mr. O’CoNNELL. My Lords in the present there is
matter of law to be observed upon. X 48

Lord Chief Justice DowNes.- Unless there be a
caonsent, there is nothing here to induce us to vary from

. H ] ¥

‘the ordinary course.
Mr. O’ConnNELL. T donot expect any consent from
them. .

Mr. Justice DaLY. There was a meeting of the
Judges upon this subject in which it was debated and *
fully settled. : . 1M

Mr. O’CoNNELL. Then I will eonfine myself to the
matter of law. -

Mr. Justice OsBorNE, The matter of the law has
been observed upon already by the counsel for the de-
fendant. We will hear the ather side, and if there be.
any necessity you will not be precluded.

Mr. O’ConnELL. I am coatent.

Mr. Soricitor GENERAL. My Lords, I must beg
leave to object to this mode of proceeding ; the crown
has the right to the final reply;.if Mr. O"Connell shall be

o
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heard in answer to me, there then must be another res
ply on the part of the crown.
. Mr. Justice OsBoRNE, [ think the Solscitor General
has a good deal to answer, if he is successful in com-
bating the objections, we may then call upon the
defendant’s Counsel, :

Lord Chief Justice Downgs, 1 think this
proper time for the-Defendant's Co
they are to be further heard.

Mr. O’ConNELL. My Lords I merely intend to
mention a matter of variance, which has not been hi-
therto observed upon. The information states that the
publication in question, is of and concerning the Lord
ALaeutenant, and the persons acting under the Lord
Lieutenant, not of those who had acted under him ; the
charge therefore is predicated of Mr. Peele and Mr,
Gregory and itis clear upon the evidence, if any
meaning can be attributed to the present ministers act-
ing under the Lord Laeutenant, it applies to different
persons ; the charge is in the present participle, and is

uot true in point of fact, for it applies not to persons

acting under the Zord Lieutenant, but who had acted,
and the Jury,

to warrant a conviction of the defendant,
must find that the publication was of, and concernine

Mr. Peele and Mr. Gregory 5y whereas it related totheiy
pre decessors. i

- Mr. Justice Day. I understand your objection to
be this, that the information speaks in the participle

present ; whereas the persons in office are not the

same who held the office at the time of the pablica-
tion,

is the
unsel to apply, if .

Mg, SOLICITOR GENERAL.

Gentlemen of the Jury, It would be now for me,
at once to address you upon the subject of that libel,
upon the construction and tendency of which, it ig
your exclusive province to decide; but that the
Counsel for the Traverser, bhave imposed another and
2 previous duty upon me. I am called on, at thig o~

h
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ment, to observe upon, what is said to be a question of
law, to which, I understand it to be their Lordship’s
pleasure, that I should first apply myself. It is al-
ledged, that the offence, which we impute to the Tra-
verser, is not legally and technically described in the
information now before the .Court; aund I have been
challenged, in the middle of a trial, and in the face of
a Jury, to defend the Crown pleading, as if upon a
demurrer, or in arrest of judgment. ’i"his appears to
be an extraordinary demand, and one which, if com-
plied with, would establish a most preposterous pre-
cedent :—it is neither more or less, than to call upon
the Crown to shew cause why his Majesty should not
be non-suited; a proceeding heretofore unheard of in
a court of criminal justice. As that cannot be done,
in what other way shall the case be disposed of? Are
your Lordships to desire the Jury to acquit in point of
fact, because you entertain doubts in point of Jaw *—
The Traverser says, that our pleading is bad ;—we
say that it is good, If your Lordships were to be of
opinion against us, how can you at present assert that
opinion *—You cannot put us out of Court, and, in
order to give effect to your judgment, would be ob-
liged to transfer your jurisdiction to the Jury, and call
upon them to pronounce upon the law, in the shape of
a verdict upon the fact. If the Traverser questions
our pleading, he ought to have demurred to it, but by
pleading issuably, he has generated a Jury question,
which it is impossible to elude. It is not denied, that
there is a question for the Jury, it is only asserted,
that it is ill made, in point of form, and that a better
pleader would have framed it otherwise ; but, if that
be true, the party is not without his remedy. He may
move in arrest of judgment, with the advantage of
every argument he might bave had on a demurrrer,
and if be should succeed, the verdict will go for no-
thing.  What the result of such an argument may be,
I'shall not here anticipate, but if your Lordships should
Tule it now against the Crown, without the opportunity
of consulting authorities, and that your Lordships
should happen to be mistaken, the mischief would be
irremediable, and justice would be defeated by a hasty

e
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decision, at an improper time, and in an improper
place, upon a question in no mannoer under the consi-
deration of the Court: Without going into such a
question here, suffer me only to remind your Lord-
ships, that by this pleading we charge, that a certain
publication is a libel upon the Lord Lieutenant and
Government, published with an intention to excite
the King’s Roman Catholic subjects to discontent.—=
The Detendant pleads, not guilty, and by so doing;,
tontroverts the publication which we allege, and the
construction and tendency which we impute—A Jury
1S sworn to try that issue between us.—Waitnesses are
examined at both sides, and then it is insisted, that the
publication is not a_libel per se, but requires averments
to introduce, and innuendoes to Impute its occult
meaning,  Whenever that question shall be properly
arguable; we have not the least doubt of persuading
the Court, that the publication speaks for itself, and is
a libel per se, according to the common sense of
mankind in expounding ordinar language, which is
the standard of construction both for Judges and for
Juries ; but that if any doubt should remain of that
proposition, there are, on the face of the information,
averments and innuendoes abundantly sufficient for
¢very purpose,—that according to every authority,
from the King against Horne to the latost decision,
it is enough, if 1o a common intent, the pleading states
~such circumstances as_supply, substantially, any ob-
scurity in the libel, and that it is little material in what
precise words, and stll less in what precise spot of
the information such averments may be found. This
1s a mere outline of what we confidently expect to be
_able to support, should occasion require it, but, at'pre-
_sent, we only deprecate the anomalous and extrava-
ga0t proceeding which has been called for this day,
and implore your Lordships not to sanction by your
authority “the exhibition of that legal monster, which
has . never been seen in 2 Court of Justice, the aroy-
wment of a demurrer upon an issuable plea pleaded,
aud after evidence given, or the argument of an arrest
of Judgmen:, before a verdict pronounced. [The

-4hn
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Coirt having conferred and acquiesced in whit the
SoLIcITOR GENERAL said, he proceeded.] =
Gentlemen of the Jury, having now their Lordships’
sanction for dismissing such a consideratiop, I call
our attention; at once'Z to what it is your dut;r to try.
I most fally acquiesce in what has been urged by Mr
Burroyes, that not only t:he fact of ’publicat‘iaon, but the;'
construction apd tendency of tlle: ane'g,ed ML R
matters e;;clusrve[y for your decision, and that it is
your province, and yours alone, to dectde upon them.
1 wish not to draw them to any other tribunal. I ask
for nothing but your conscientious answer to this ques-
tion.—1Is this publication a libel uwpon the Duke of
Richmond and his government, and is its tendency to
excite the Roman Catholics bf Ireland to discontent,
by charging him with having refused a pardon to a Ro-
man Catliolic convict, because he wds a Catholic, al-
though his innocence was established? You will ob-
serve, that the defence relied upon is, that the pub-
Tication was imen.dq'd:,' and, according to its obvious
meaning, can o;.r(]gv be interpreted, to couvey 2 cen-
sure upon the judicial conduct of Lord Norbury, in a
articular instance,; and I am' free to admit, that if
such be the fair construction of this work, however base,
unmanly, and unjustifiable it may be to attack the cha-
racter of a Judge, through the medium of anonymous
‘slander, however anfounded the aspersion may be, thus
brought against the rioble Lord, still as the Traverser
is not prosecuted for a libel upon Lord Norbury, be
is entitled to an acquittal. —If you can bring your-
selves to believe, that such was the intention of thie
author, you must acquit the publisher, and Mr. Fitz-
patrick must leave this Court, triumphing in the suc-
cess of that accommodating defence, which may en-
able him, upon a future day,whenhe shall be prosecuted
by Lord Norbury, w elude justice, by alleging that he
only intended to libel the Dufke of Richmond.
Before I call yeur attention to the work itself, in
order to see how far this strange assertion can be sup-
ported, let me remind you of the extraordinary oc-
currence which distinguished the opening of  this
Trial. You all recollect that the ATTORNEY ‘GENE-
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RAL, in opening the Case, strenuously relied upon

this publication, as, conveying the meaning imputed
to it by the information, dwelt most forcibly upon.

‘the heinousness of the charges brought forward against,
the Lord Lieutenant, and their mischevious tendency,
and never once anticjpated in his speech the possibili-
ty of that other construction, which until Mr. Bur-
rowes had far advanced in his speech, we never had.
heard of. You must remember; that immediately
upon his sitting down, before a witness was produced,
or another word had been said, Mr. Scully, ene of
the Traverser’s Counsel, got up and offered

Mr. O°CoxnneL then said, My Lords, Mr. Scully is
not Counsel for the Traverser, and as the Traverser
cannot be affected by any thing which he hassaid, the
SOLICITOR GENERAL is not warranted to use any ob-
servations made by Mr. Scully.—Whatever he said
Was as amicus curie.

: SoLICiTOR GENERAL again:

If Mr. Scully be not Counsel for the Traverser,
what he has said ought certainly not to affect the T'ra-
verser ; but I must say, that those who are his Coun -
sel, ought to have disclaimed M, Scully’s interference
at the time when he spoke, and not have disowned him
for the first time, by interrupting me, while I was in
the discharge of my duty.—And surely I may well be
excused for my mistake, in supposing that a Gentle-
man of the Bar, who took so active a part in the de.
fence, was acting as Counsel, especially as his inter-
ference so little resembled, what we understand by that
of an amicus curie ;—1 have always understood, that
the interference of an amicus curiz was 1o supply some
‘authority, or suggest some defect, which the Courg

were likely to overlook ; that an amicus curie

Mr, ScuLLY then rose, and said, that he was sure,
though the SoLiciToR GENERAL was warm, he did not
wish to_misrepresent him, and that he could assure
him, that he had not by any thing he had said, at aj)
acquiesced in, or submitted to, the construction put by
the ATTORNEY GENERAL upon the book in question.

K
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Mr. 8oLiciTorR GENERAL.—I was interrupted, be-
fore I had time to make the observation I had intended
and which was certainiy to the effect which Mr. SCUL.’
Ly has anticipated ; but from what Mr.  ScuLLy has
uow said, I must suppose, that I had misunderstood
him, and was as much mistaken, asin conceiving him
to be Counsel in the cause.—I shall therefore abandon
a topic, which 1 do not feel myself at liberty to pur-
sue ;—And, Gentlemen of the J\iry, I shall call your
attention to the book itself.—The title is, « A State-
“ mment of the Penal Laws, which aggrieve the Catholics
« of Ireland.” The Chapter, wiich contains the Li-
bel, is stiled ¢ Adminisiration of Justice” The libel
is a note upon a passage, relating exclusively to the
exercise of mercy by the Lord Lieutenant.—In other
parts of the book are to be found severe and cruel
jmputations upon the Judges of the land,—unfounded
slanders, I verily believe,~—but at present not the sub-
ject of enquiry. In that part of the book where the
libel is found, there i§ no mention either of the judi-
eial character, in general, or of the name of any in-
dividual Judge. The whole passage, to which the
alleged libel 1s a note, treats of the Lord Lieutenant,
and of him alone. I shall now read it to you, and
you will judge, whether the DUKE of RicEMexD, or
Lorp NORBURY, has the best claim to its application.
After descanting upon the circumstances, which the
author alleges render it impossible for a Roman Ca-
tholic to have a fair trial in this country, he proceeds
to describe the manner in which the Royal preroga-
tive of mercy is exercised towards these unfortunate
persons, who have been convicted of crimes. In
¢ cases where the Protestant murderer, or robber, has
“ happened to be convicted, his Protestantism has
¢ secured his pardon.—All the local soz disant loyalists
« fall to work : Memorials and petitions are prepared
“ and subscribed; Vouchers of excellent character
“ are easily procured : Even Catholics dare not with-
“ lLold their signatures, lest they should be stigma-
“ tized as sanguinary and merciless.—Thus the testi-
‘“ mony appears unanimous ; and the Lord Lieute-
“ nant readily pardons, perhaps promotes the con-

(L)
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vict, who in some instances becomes thenceforth a
cherished object -of favour.—On the other hand
where the prisoner is a Catholic, he is generally
destitute of this powerful agency and interference.
His witnesses, as may be expected, are usually
persons of his own condition, and family: It
is true, they may swear positively to an effectual,
and legal defence, wholly uncontradicted ; but not
being Protestant, (i. e. respectable, the epithet at-
tached affectedly to every thing Protestant) they
commonly fail to meet with credit. The least ap-
parent inconsistency, or ambiguity of phrase, is
triumphantly seized as an indication of falsehood,
although the error may only exist in the miscon-
ception of the hearer. The prisoner, when called
upon for his character, never presumes to resort to
the testimony of any neighbouring farmer, or per-
son of humble degree, unless a  Protestant.—He
“ appeals, perhaps, to some Grand Juror, or other
man of note, or to the Parson, under the impres-
sion that they alone will meet with credit.—The
personage thus appealed to, perhaps, forgets the
prisoner, or has barely heard his name—of course,
his testimony proves of more prejudice than advan-
tage; and thus the ill fated prisoner loses the bene-
fit. of his best, and most natural evidence, that of,
his honest, industrious neighbours, from the cruel
injustice and hostile influence of those penal
Jaws.” ' .

In this last passage, the author has for 2 moment di-
gressed from his immediate subject, and retyrns to the
situation of Catholics upon trial; and I must be for-
given, if I digress also, to expres my astonishment, at
the malignity or infatuation, which could prompt any
man, to hazard the assertions of the paragraph, which
1 have last read, contradicted as they are by the direct
knowledge, and experience of every man, who hears
them.—Is it in the face of this Court — of that learn-
ed Bench—and of this crowded bar—Is it in the
presence of you,Geptlemen of the Jury, and of so ma-
ny otheérs around me, who daily witness the adminis-
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wration of justice, that I shall condescend to ressue from
this vile slander the insulted laws of our coutry i—
There scarcely exists a wretch,:so ignorant, and mean
in this land, who could be made to believe, contrary to
the evidence of his own senses; that witnesses. are re-
jected on the score of their religion ; and, that Catho-
lics are afraid to appeal to the testimonyof Catholics—
that persons of that persuasion dre scouted from our
courts, as witnesses, and that the Catholic prisener re-
mains undefended, because he is Catholic.—The author
of this work cannot expect so monstrousa misrepresen-
tion to be received in Zreland ;. and it is impossible to
account for the audacity of theassertion, except by sup-
posing, that it was intended for other countries, where
the ignorance, which prevails en the subject of our
law, and our characters, might give currency to.the
slander. The pamphlet then resumes the subject
of the exercise of .mercy, and continuing the des-
cription of the Catholic proceeds thus:—“ Should
“ he be convisted, a thousand rumours are immediate-
¢ ly circulated to the prejudice of his general ¢harac-
“ter: he is proscribed as a dangerous man, a leader
“ of a faction; no Grand Jury intecferes in his behalf,
“ and he suffers death, publickly protesting his inno-
‘“ cence, fortified by the testimony of his confessor’s
“ belief of his veracity, and exciting the sympathy
“and regrets of the people.”

Thus, he contrasts the two Counvicts, and as it were
says—Look here upon this picture, and on this—here
1s-the promotion of the Protestant convicty—there the
cxecution of the Catholic.—The fate of each is decided
by his religion. There is here an asterisk, and the
note, to which it refers, is the particular libel, now un-
der prosecution.—It is introduced by these words,
“ Tragicel Instance.”—Instance of what —In the text,
there is not a syllable upon the subject of a Judge re-
fusing to postpone a trial ; the only topic is a Catho-
lic being executed after conviction, notwithstanding
his innocence.—The word ¢ Instance” therefore, if a
word were wanting, decides the application of the fol-
lOWing Pasg.,age pJ—

"
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¢ At the Summer Assizes of Kilkenny, 1810, one
“ Barry. was convicted of a capital offence, for which
“ he was afterwards executed.—This man’s case was
“ truly tragical.—He was wholly innoecent ; was a res-
¢ pectable Catholic Farmer, iu the county of Water-
“ ford ; in good circumstances.—His innocence was
clearly establised in the interval between his convic-
tion and execution ; yet he was hanged, publicly
avowing bis innocence !!! There were some shock-
ing circumstances, attending this case, which the
Duke of Richmond’s administration may yet be in-
vited to explain to Parliament.” |
‘The learned Counsel for the Traverser has not dis-
dained to speciai-plead upon this libel ; and has argu-
ed, that it dees not bear the construction imputed to
it, «and that if it conveys any censure, it is upon
the  Judge who tried Barry and not upon the
JLorp LIEUTENANT, who refused to pardon him.—He
hbas said, that it might as well be inferred from this
note, that the man was hanged, because he was respec-
Jable,—or because he was a wFarmer,—or because he
was a [Vaterford man,—or because he was in good cir-
cumstances,—as that he suffered death, because he was
a Catholic.—The simple answer is anticipated by eve-
ry man’s understanding —In the text, there is nothing
onthe subject of men suffering death, because they are
respectable, or rich,or farmers, or Waterford men, but
there is a direct assertion, that Protestants are pardon-
ed, and Catholics are execnted, on account of their
-xeligion ;and . the amount of the argument is, that the
~only word in the note, which is applicable to the text,
1s to be rejected, and every other is to be adopted ;
.and the whole passage is to be held inapplicable to
the execution of a Catholic, on accoant of his reli-
‘gion; because the author has introduced the narrative
-in the note, as a “ tragical instance” of the truth of the
.text, which it is not pretended, alludes to any thing else.
It is next argued, that be the meaning what it
~may, the charge applies to Lord Norbury.—Look at
those pregnant and significant words, “ His inno-
“ cence was clearly established between his conviction
*“ and execution ;—yct he was hanged.”—The guilt of
executing this man is stated to depend upon his inno-
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cence having been clearly establised—but whep /—
between his conviction and execution.—If Lord Norbu-
vy deserves the dreadful censure, which the defence
of Mr, Fitzpatrick implies ;—If he was rash, or intem-
perate, or cruel, as a Judge, bis criminality ended with
the man’s conviction.—The office of the Judge ends
there, and the responsibility of the execative Govern-
ment begins; and if between the conviction, and the ex-
ecution, infustice has been done to the unfortunate man,
the grievous weight of that charge rests with the execu-
tive Government alone.—The libeller has been studious
to exclude any other conclusion ; for he adds, that there
were other shocking circumstances in the case, which
the Duke of Richmond’s administration may yet be
invited to explain to Parliament.—J pa'use not to re-
ply to the verbal criticism upon the word “invite,” to
which, Mr. Burrowes has descended ; but I call upon
you, at once, to say, if the object of this libeller were
merely to express his indignation at the supposed mis-
conduct of the noble Judge, what can be the meaning
of saying that the Duke of Richmond’s administrae
tion might be invited to exphain it*—If a Judge mis-
conducts himself, he is answerable to Parliament, and
amenable to justice; bvt who has ever heard, until
now, that the executive Goverment was responsible for
the conduct of a Judge, and may be brought before
Parliament to account for it >—Is such monstrous and
absurd ignorance consistent with all that learning, and
and talent imputed to the author of this publication ?
—and do I not owe an apolgy to the Court, and the
Jury, for wasting so much time, in refuting that, which
refutes itself i—Let me not be supposed for a moment
to compromise the eharacter of Lord Norbury, or in-
timate a suspicion, that the foul aceusation now prefer-
red against him, has any foundation in truth.—He 1s not
here to defend himself— he has no notice of the charge;
—it is for the first time brought forward.—His name
is not mentioned in the libel, and that slander, which
the eommon sense of mankind has applied to anqthel‘;
the anthor this day, unexpectedly, transfers to him.—
He is, I make no doubt, ready to confront his defamer,
and meet him before that tribunal, to which he. is
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amenable, if his accuser should dare to bring him there,
instead of assailing his character, by anonymeus defa-
mation. But, I cannot but admire the novelty, and
decorum of the defence; which insists upon the au-
thor having libelled one of the King’s Judges, in order
to proteet him from the consequence of defaming his
Representative.—To some persons, it may appear ve-
nial, to trample upon the Judicial Character, and bring
the administration of justice into contempt;—and our
familiarity with that crime, may have suggested in this
case, the voluntary confession of it, as a protection
against the charge of having committed another :— But
the innocence of the Traverser, as to the offence, which

" he claims, is not more clear, than that he is guilty of

that, which he denies; although the testimony of Mr.
Campbell has been resorted to, for the purpose of
discharging him of the one, and fastening the other
upon him.—I request your consideration of that evi-
defnce,—Mr. Campbell defended the unfortunate
subject of the libel, at the assizes of Clonmell, and
failed in an application to postpone his trial at Ki/ken-
ny.—He considered, that his client Lad been hardly
dealt with, in as much as his trial was not postponed,
and he is brought here to vent, as a witness, that in-
dignation, which, for the last three years would seem,
if we may may judge by his manner this day, to have
been hermetically sealed in his breast, and now to boil
over. He evinces no small warmth, even at this mo-
ment, and his mind, if we may judge by appearances,
1s not yet quite calm, or free from fermentation.
—This, perbaps, is on his part, however he may be
mistaken, an honest zeal, and a laudable indignation ;
but certainly, it is no smothered feeling.—He states
strongly, what he feels strongly, and without much
management conveys his sentiments upon Lord Noy-

bury’s judicial character.—He goes farther, and says,

that originally, he was clamorous in his complaints, and
inveighed against the conduct of the Judge.—1He says,
that he made an application to the Aitorney Geng-
ralyin order to procure the Lord Lieutenant's par- -
don;—that though the application was not success.
ful, he never, at any time, imputed, and does not now
impute, the smallest blame to the Zord Lieutenant,



or his advisers; that the conduct of the . fttorney Ges
neral was most humane, and praise worthy, and that
he confined and does confine all his censures to the
Judge, who tried Barry—THas this Gentleman been
produced to prove, that he understands . this printed
li’bel in a sense, ditfecent from that, whichithe Crown
imputes to it>—If so, why was he not desired to read
it, and why was he not asked, how he understands it?
—No such question was proposed, and lie must be
therefore, considered, as produced to prove, that R
ther the real facts of the case, or his statement warran-
ted the publication in question, and that proposition
indeed he has succeeded in establishing.—He has
sworn, that his animadversions were confined to Lord
Norbury, and yet Lord Nexbury's conduct, name,
or office, are not even alluded to in the libel before
you; and he has sworn, that he never intimated a cen-
sure upon the ZLord Liewtenami, or his advisers, and
considered the conduct of the executive Government
as praise worthy.—No .other authority for the story,
than his, is suggested, or pretended ; and yet this libel
attacks the Duke of Richkmond, and his administration,
by name: states nothing whiclr Mr. Campbell had au-
thorized, and much which he had not;—and confines
the entire of its vituperation to the executive Govern-
ment, of which, in the whole transaction, Mr. Camp-
bell had not formed, even an unfavourable opinion.
—In short, Mr. Campbell has proved, that if the au-
thor wrote upon his information, he has stated what is
false; or that if he intended only to convey, what he bad
learned from Mr. Campbell, he has used language;
the v,ery\opposite of what was calculated for such a
purpose; and that, meaning one thing, and expressing
another, his defence must consistin proving this hbel
to be nonsensical, in the hoves of protecting him from
the consequences of his defamation. -
Gentlemen of the Jury, the testimony of Mr. Camp-
_Bell furnishes a still “more afflicting observation,
equally applicable to this work, whether the Lord
Lueutenant, or Lord Norbury. be the subject of .it:
‘—that Gentleman had the fuliest opportunity of know-
. ing every thing about his unfortunate Client :—he i_n-
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ierested himself for the unfortunate man, until inter-
ference could be no longer useful.—He stood by him
to the last ; and when his fate was decided, trumpeted
‘his wrongs to .the profession, and the public, indig-
nantly and without reserve.—When I asked him, whe-
ther in all that intercourse, at his first trial,or in consul-
tation with him afterwards when moving to put off his se-
cond trial, or when drawing his memorial, and preparing
his affidavit,—whether, either in public, or private, it had
ever appeared, what religion he professed, or whether
that circumstance constituted any partof his case *~—you
must remember the astonishment expressed by Mr.
Campbell, at such a question being proposed to him,
and his solemn assertion, that during the whole of his
communications with Ba¢rry, the man’s religion was
unknown to him :(—that at this instant, it is still un-
known to him, that it bad nothing to do with his case,
and that if he had not, within this year, seen a state-
ment of his being a Catholic, in a newspaper report of
a debate in Parliament, on a subject connected with
this libel, he should not have been able, even now, to
form any belief upon the subject.—Let me ask you,
Gentlemen of the Jury, what connection has the stor

told by Mr. CamPBELL with the title of the book, in
which the libel is contained P—=What has his fate to do,
as a highway robber, executed in 1809, whose religion
no man knows, with ‘“a Statement of the Penal Laws
which aggrieve the Catholics of Ireland,” published in
1812¢—Let me call upon you to figure to yourselves,
the author. of this book receiving from Mr., Campbell,
or catching from the throb of public feeling which Mr.,
Campbell bhad excited, - the statement, which Mr,
Campbell has this day given to you, and retiring to
his closet to embody that statement in a commentary
upon the penal laws, with which it is no more con-
- nected than with a histary of the Russian campaign,
or any essay on history, or criticism, or any work of
fiction, with which he might have thonght proper to
edify the- publick. Conceive ‘ta yourselves, the
~state of that man’s heart, when he deliberately sat
down, and stated Philip Barry's fate, as an instance
of an honest man, to whom the mercy of the crowp
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was denied, because lie was a Catho]_ic,-—and safferipg
death on account of his religion |—W]a, excuse for
such a perversion is suggested by the e]oquenf‘-%olipﬁ-
sel,—I must not say, it seems, for this authory but for
Mr. Fuzpatrick *—Mr. Fitzpatrick, it seems, is e.ﬂogi_
zed this day, for his fidelity to the author, and his con-
stancy in keeping his secret.—He forsooth is, only the
publisher ; while the heroism of securiﬁgdae greater
delinguent, is put forward in extenuation of his guilt ;
—in vending, and circulating the poison, which ano-
ther had compounded —Be it s0;-let im have the
glory of his self devotion.—But, what has he to say
for himself, or his friend? Has he nothing to allege,
but that defence, under which his eloquent advocate
has Jaboured this day, and does he hope to account for
this monstrous distortion of truth, by pleading—as Mr.
Burrowes has done,—the exasperation of an ijr-
ritated heart, brooding . over it’s grievances?—the
ardour of hasty composition, and the heat of
an inflamed mind ?~What is the nature of that
heat which puts out light? What perturbation
of the feelings can Justify the obscuring of facts *—
Such a state of mind may account for intemperance,—
nay for exaggeration ; but never for fabrication.—I
repeatit, what had the story of Philip Barry, as told
by Mr, Campbell; to do with a commentary upon the
Penal Laws>—What had the “fact of his being con-
victed, because the trial was not postponed, to do with
the allegation, that mercy is not extended to Catholics,
on account of their religion, and that his fate was an
instance of it? What had Mr. Campbell’s story to do
with the defamation of the Duke of ‘Ricumonp, whose
hame he had not mentioned? Mr. Burrowesfelt, that
the state of the Author’s mind afforded but an Imper-
fectanswer to such questions, and he was obliged to
change his ground, and intercede with tl}e .JU".Yr n
bebalf of those casual and accidental omlsS{on]s a.md
mistakes to which the greatest writers are liable :i_t
those slips, as he called them, Zuas aut mcm*zslt JSudit,
aut humana parum cavit natura—a careless, perhaps an
Indiscreet, effusion of honest zeal,—a solitary instance
of something incorrect, in a great work—a mere mar-

"
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ginal note, actually no part of the text,—nothing but
a postscript’; in smaller type, scarcely belonging to the
work ; in short, as he crowned his climax, a speck up-
on the disk of a great luminary. T must call upon my
learned friend to reconcile such a description, with the
eulogy, which he has- pronounced upon the work in
question. It is, according to him, the production of
a cultivated mind, and of distinguished talent, the re-
sult of profound knowledge, and philosophical inves-
tigation, a classic commentary, which the stream of
time, as Mr. Burrowes says, 1s to carry down to the
admiration of posterity. I have the authority of Mr.
Burrowes for saying, that such is his opinion of this
work. I have the authority of my own judgment for
saying, thatit is written by an able man, of much in-
formation, laborious in collecting his materials, syste-
matic in dividing, and precise and methodical in ar-
ranging them———a man of cultivated intellect,  not
likely to be hurried away by intemperance, so to
misrepresent, and travestie a stoy , as to make it ap-
pear every thing, but what it is~—But, I ask Mr. Buyr-
rowes, and I ask you, Gentlemen of the Jury, is an
author of this description, the person to whom you
will extend the privilege of the only defence made for
him this day ? “Is he  the person who shall persuade
you, that he has only blundered, and if you find his
Book explicitly libelling one man, and his Counsel
asserting that he intended to libel another, will you,
in his case, (whatever you might think of an inferior
writer) attribute his conduct to the confusion of the
head, orthe deliberation of the heart *—1I called upon
you before, Gentlemen of the Jury, to imagine any
man,—I now call upon you,—to imagine this particu-
lar author, so eulogized for intellectual endowments,
hearing  Mr. Campbell’s story in the morning, and
sitting down in the evening, to give vent to that vir-
tuous indignation, which Mr. Burrowes supposes ca-
pable of overpowering the judgment, and distemper-
1ng the mind.—Mvr. Campbell had said nothing, and
knew nothing, on the subject of Barry’s religion,—The
author states him to have suffered death, because he wys
L 2



76 :
S

¢ Catholic.—Mr. Camplell felt disgust and indignation
against Lord Norgury, and endeavoured to communi-
cate it to others, The author says nothing of Lord
Norbury, and libels the Duke of Richmend, and his
advisers, of whom Mr. Campbell had not spoken, ex-
cept with respect. IFf this cannot be traced to folly,
in such an author, shall it be compensated by his cele-
brity? And shall the public mis;)hief, and the private
slander, with which the libel teems, be considered the
less criminal, because it is not, as we.are told—the
perishable effusion of a common libeller,—but embo-
died in a work, for which Me. Burrowes claims
the applause of after ages? Shall the fame of
the slandered man be borne down by the repu-
tation of him, who assails it? Is the evil tendency
of the work, in promoting public danger, extenuated
by its popularity, and wide spreading circulation ?

How does it happen, that no other passage; in two
volumes octavo, has been produced, in which a similar
mistake is discoverable? Mr. Burrowes has read two
paragraphs from the book, to shew, that the author’s
general opinions mwpon politics are creditable to him ;
but las he been able to point out another instance,
in which such an extraordinary perversion of facts is
to be found, as that, what is intended for one man is
said of another? Mr, Burrowes will not pretend, thas
either in the general character of this work, or in any
particular part of it, he can find the traces of carelgss
aud hasty writing, or the features of an ordinary author.
On the contrary, every thing is measured, ﬁmshgd,'
and cautious ; there is classical taste, and studied
purity in the style, and every thing which shews the
gentleman and the scholar, as far as composilion goes :
But s to the substance and matter of the work itself,
let me put it to Mr. Burrowes, as a man of honor a‘n'd
seusibility, if he were grosly and cruelly aspersed in
such a treatise as this,—if his feelings were harrowed
up, by Lis being exhibited to his native country as
capable of committing an imputeii crime, and if AR
exaggerated description of that crime were made in-
strumental in exasperating the people, and endanger-
ing the public peace, would his mind be satisfied by

(1]
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the defence, which he has this day made for his client?
& defence which admits, that the libel is as unfounded in
fact, as it is mischievous in tendency,—but under the
pretence of a mistake, which no rational man cotld
commit, would screen from the consequences of his
guilt, an author, whom at the same time he celebrates
for his ability. Let me put itto the fairness and the
candour of Mr. Burrowes, if I were to sit down, and
instead of “ A Statement upon the Penal Laws, which
“ aggrieve the Catholics,” should indulge my feelings

-n composing an eulogy upon those laws, and that con-

stitution, which bless, and protect my fellow subjects
of all religions. Suppose I were by my text, in a cer-

‘tain chapter upon the administration of justice, to en-

large upon the theoretical excellence of the laws, but
lament, that practically the corrupt practitioner de-
feated their object, and perverted their advantages,—
Suppose, I should descant upon the wiles, and frands,
and baseness of the common barretter, and fomenter of
suits, the pettifogging disgrace to his profession, and
pest to society; and then, by a marginal note, should
state as ‘ a tragical instance” that Mr. Burrowes, or
some other man, the whole tenor of whose life would
give the lie to such an assertion, had been retained
by one party, and taken a bribe to betray him to ano-
ther :---that he had manufactured the litigation in a
cause, in order to acquire to himself the property in
dispute ;---that he had acquired the confidence of a
female client, and under the pretence of defending
her rights, had debauched her principles, and seduced
her from the paths of virtue! I ask him not, what
wouid be his indignation at such calumny,---but what
would be his greater indignation, if Counsel employed
to defend me, should rely upon it, that all this slander
was mere mistake, intended for some other man ’—A
mere marginal note,—an excrescence ona fair form,—
a speek upon the disk of a great luminary, diffusing
light, and heat, and animation, not only amongst my co-
temporaries, but ushering in the dawn of brighter days
to ages yet unborn ?—I ask him, would he feel, in the
brilliancy of that luminary, a compensation for the

character, which it had consumed ?  Orlet me put to
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him the more probable case, that ‘the author of the
libel now before you, had selected him as ihe object
of his malignity, and that the shaft, whicly was levelled
at the Duke of Richmond, and has now, for the first
time glanced at Lord Norbury, had been pointed at
his reputation.—Suppose, that after detailing the fate
of Philip Barry, and pathetically bewailing the trea.-
ment which he had experienced, tlw*libellér-had, by a
note inveighed against my learned friend, as Counsel
for the Crown, upon that circuit, and stated, that he
and his colleagues, in the cold blooded and phleg-
matic discharge of their duty, had sat by, and con-
nived at the mistake, or intemperance of the Judge,
and had seen an innocent man hurried to trial, and to
death, without raising a vOice, or an arm to arrest the
course of injustice !---Were the libeller to have so
stated, the unanimous voice of the profession and the
public would cry, ¢ shame upon the slander.”---Neyer
did there exist a man, of whom such a statement could
be less truly made---Neyer was there a man entrusted
with a prosecution or a defence, who brought into the
discharge of public duty more integrity, talent, spirit,
generosity, more worth, moral and intellectual.---The
conciousness of virtue might sustain him against his
base defamer,---but what would he think of that de-
famer’s advocate, should he defend him by alleging
this complicated falsehood to be a mere accidental,
trivial error, in a great work, floating down to pos-
terity upon the stream of time; and offer to mitigate
the anguish of his feelings, by insisting upon the cele-
brity of the libeller ? :

I'have said enough, perhaps more than enough, upon
the construction of this libel. What shall I say of its ten-
dency ? Is it Decessary upon that topic to address fair
and reasonable menp ? "The information alleges, that its
object'is.to excite discontent amongst his Majesty’s Ro-
man Catholie subjects. How can I add to the emphatic,
manly, and eloguent language of the Attorney General
upen this subject ? Any feeble paraphrase of mine
might weaken the impressions which he has made. _Let
me simply repeat his words, and declare my nnequivo-
cal adoption of his sentiment,---that if the statements
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of this work were true, that the Roman Catholics of
this county were deprived, on account of their religion,
of the benefits of law, and mercy,—they would
stand absolved from their Allegiance, and Rebellion
would become a Duty, the obligations of which, nothing,
but prudence ought to restrain.

If ever there was a country, in which the promulga-
tion of sueh a doctmne was more particalarly fraughe
with danger than in all others, it is this.—A large pro-
portion of our people, imperfectly educated, and slowly
advancing to civilization, quick and mercurial in their
character, of susceptible temper, and of ardent spirit :
How often have your Lordships upon common, and upon
special occasions, witnessed the afflicting spectacle of
the peasantry of Ireland dragged to the bar of a court
of justice, and forfeiting their lives to the offended laws,
for crimes connected with insurrection, which, contem-
plating their bratal ignorance, it was almost impossible
to account for :—But, if a missionary of sedition should®
go amongst the infatuated people, with this book in his
hand, and preach to them rebellion against the laws,
which neither offered to them protection, justice, or mer-
¢y ; should assure them on the authority of this highly
praised commentary, that if brought to trial, they would
be convicted against law, and afterwards, could enter-
tain no hopes of pardon ;—should follow up this repre-
sentation, by imputing their miserable condition to their
adherence to the religion of their ancestors, by virtue
of which such heavy curses were entailed upon them.
—What outrage, what crimes, what horrors must not
be expected ! Who could bear to bring to punishment
this deluded rabble? What government could stand
justified in letting loose the vengeance of the laws upon
the miserable and devoted populace, if, by a criminal
apathy, the libellous author of such mischief should be
suffered to escape with impunity ?

I shall not say,—indeed, it is difficult to conceive,
that the author could have intended all the compli-
cated mischief with which it is the obvious tendency
of this work to threaten his native country.—He can-
not have contemplated the possibility of any man in
freland of ordinary information, or experience, swal-
lowing the monstrous misrepresentations, with which

-
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this libel abounds.—WNay, he could scarcely have reck-
oned upon the credulity of the lowest vulgar.—T rather
ehink be bad a different object.—This fabric was made
up for the English market:—In that country, our laws
and habits, and ciharacters, are but imperfectly known,
and have often been misrepresented, tooéugcessfuﬂy :
It is the seat of empire, and l_e_gislation, and the an-
thor may have had his views,.'in disgusti g the Pro-
testant mind in England with this monstrous libel upon
ihe Protestant Government of Zrelandi=tc What must
be the opinion of the inhabitauts of that country, of
the gloomy and sanguinary bigotry, imputed to their
fellow subjects here-- represented as persecuting the
" wretched natives on account of their religious opinions,
and exercising the most Falling tyranny of invaders
and conquerors over a hapless people, whose conscien-
wcious adherence to their religion affords the only pre-
tence for withholding from them the common blessings
of law and justice, and mercy >—But let us look fur.
ther for the tendeney of this work, and sappese it
finding its way ta Frence—3Vhat a document would it
not be in the cabinet of the sworn enemy of -our Em-
pire, the Tyrant of his own Country,—the disturber
of all others—now, thank God !—the discomfited fu-
gitive from Russia—but who even in his misfortunes
threatens the repose of mankind.—What a ménifesto
would this Book furnish to him, if hereafter he should
be able to accomplish that long meditated invasion,
which perhaps' Le may now be the more di_spgsé(_i to
attempt, in consequence of the failure of those greater
objects, which hitherto have retarded it.—With what
confidence might he not call upon his armies to follow
him “to the Rescue of a gallant and suffering people,
—of four millions of men, groaning under an abject
and torturing despotism,—not because they are un-
worthy—not because they want spirit and character
—but because they profess a religion, which under
a bigotted Government, deprives them of the ordinar
Protection of law, and subjects them to be tried with-
out justice, and executed without mercy. '
Shall I only speak of the public mischief of this Ii-
bel? And is it no aggravation of the libeller’s guilty

L)
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that he has made an attack upon the peace of his
country, the vehicle of foul slander against the repu-
tation of an honourable and virtuous man ?—] feel,
that I am not anticipated, or encountered upon this
topic by the levity with which Mr. Burrowes conveyed
the sueers and sarcacms in which he spoke of the fas-
tidious sensibility of w#n irritated and wounded mind.—
‘The Duke of Richmond is charged by this libel witl
such a crime, as perhaps was never before urged
against a public man,—a crime, of which if he were
guilty, he ought to be brought to the Bar of Parlia-
ment, and from that to the block.—If he were capable
of the hardness of heart,and depravity of mind, which,
when he had the life of an innocent fellow creature
in Lis hands, and could have saved him from an igno-
minious death, by a word from his lips, prompted hiny
to consign the wretched victim to destruction.—If he
has frustrated the prayers of the people—If the Sword,
which our Lord the King has put into his hands, has
not been used with justice and merey ;—and, if above
all, he bas shut the gates of ‘mercy upon the people
whom he governs,—not from the ordinary impulse of
a cruel disposition, but from the detestable sugges-
tions of a gloomy bigotry—on account of the religion
which they profess.—Whatis the punishment adequate
to such guilt *—~What is the infamy proportioned to
such baseness ? The execration of his contemporaries,
and of future ages, must accompany his name, and
that posterity, to whieh the author of this libel looks
for celebrity, must brand his memory, as the basest
despot that ever tyranized over a prostrate country.’

If this applauded work goes down the stream of
time, as Mr. Burrowes predicts, what materials will
it furnish to the future historian? How can he, in a
distant age, reject the authority of such a contempo-
rary docament, and in whas terms will he write the ad-
ministration of the Duke of Rickmond? Well might
Sic Rabert IWalpole, at the close of a long and anxious
publie life, lament that nothing is so false as histo-
ry. Ceontemporary slander is too often its only support,
: M
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and he, who hereafter undertakes to record the history
of [reland at the present day, may borrow his on[

lights from this detestable libel, and hold forth to after
ages this slandered Nobleman, as a bigot or a mur-
derer :—and not alone a bigot, or a murderer ;—Ag-
gravated guilt belongs to the crime imputed to him :—
No commen rank in the scale of infamy awaits him—
The crimes of Nero, and of Conomodus, and of Charles
the 9th, though thousands were their victims, can only
be traced to the ordinary suggestions of cruelty, and
persecution ;—but the more refined enormity, charged
agaiost the Duke of Richmond by this libel, holds
him up as the wretch, who prostituted the forms of
law to the gratification of bigotry and vengeance,—
who at one blow stabbed to the heart the victim of
his malignity, and the Constitation of his country,
and hid his dagger in the very folds of the mantle
of justice!—But, I trust in God, if this poison is
to be carried down to our posterity by the stream of
time, that it will not go down alone ;—that a whole-
some antidote, correcting and veutralizing its influ-
ence will accompany it, in the record of this high

Courty—the verdict of that J ury,—and the judgment

of that Bench y=—and that those who live after us, may
not be able to reproach our age with the double guilt
of producing this libel, and sutfering it to escape with
impunity, ‘

Mr. Burrewes has condescended, in this case, to en-
large upon what he so Justly calls the trite, and worn-
vut topic of the liberty of ‘the Press.—No topic 1s so
trite, that he way not adorn it, and I perfectly concar

with him i stating, that this higl privilege, peculiar
‘Lo eur countries, is not the less valuable, because the
Become a common place.—But if.

praises of it lave
ever a subject has been misrepresented, and misunders

~$tood, it is the Liberty f the Press.—One would sap-

pose, from the daily declamation, and school-boy rants
apon this exhausted theme, that the Liberty of the
“ress consisted in the uncontrolied liceuse to write and
publish whatever each man pleases.—The true distinc-
other Countries, where this blessing

(L)
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is unknown, not only the permission to write, but the
‘Work when written, is subject to the previous review,
and controul of a public licenser ; and if any man trans-/
gresses the bounds, so prescribed to him, the summary
vengeance of arbitrary power overtakes, and crushes
the delinquent. But in our countries no previous
restraint is known---Every man is free, as air, to pub-
lish what he pleases, and the liberty of the press is to
his mind what the liberty of the subject is to hisperson ;
the one liberty is not greater than the other—In this
free land, no man can bind the arm of a free subject,
but if he raises that arm for the commission of a crime
he is responsible; if he raises it to rob or murder
his neighbour, he must answer to the laws: so with
the liberty of the Press: No man can restrain it, but
he who avails himself of it must publish at his peril. If
he robs another of his fair fame, if he assasinates repu-
tation, he must be amenable, and the laws have not
only decided upon his responsibility, but established
his tribynal ; a Jury of his country, and a Jury alone
can pronounce upon his guilt. This lesson has been
taught to the despot of modern Europe, and it is the
boast of Great Britain, that even he, the murderer of
Palm, the tyrant who has gone beyond all others, in
enchaining the very liberty of thought, has sought pro-
tection when defamed, and found it in the genius
of the British Constitution, During the short interval
of our peace with France, the First Consul was libel-
led by a London Newspaper : his Ambassador called
for that summary vengeance upon his defamer, which
his master had been used to inflict, but he called in
vain, the sacred principle of our laws was explained
to him, that no man could be restrained from publish-
ing what he pleased, and that if he transgressed, he
could only be tried 2by his country. To the laws of
that Country, was the first Consul of France obliged
to resort. At his prosecution, the Alorney General
of England filed an information against the libeller,
and a British Jury conyicted the delinquent, and djd
Justice even to an enemy. Such is thetrue character of
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the liberty of the Press, T admit, with Mr. Bairewes;
that in restraining its licentiousness, Juries quTlt not
to be over eritical, or endanger its liberty by rigid, and
strict constructions of that inestimable privilege, which
every free subject enjoys of discussing public affairs,
and the characters of pullic men: but this case affords
no such opportunity, and admits no fear of such a dan-
aer. The plain limits between the freedom and the
outrage of the Press, have been transgressed. Private
reputation has been wantonly slandered, the public
peace endangered, and under pretence of enlighten-
ing the people, a fire brand has been thrown amongst
them. Let Mr. Fitzpatrick then compare his situation,
with that of the unfortunate Pabmn of Nurembergh.
No haughty interdict prescribed to him a previous
rule for his publication; and when he has transgres-
sedthie laws of the land, no Serjeants guard has inva-
ded his Printing House, and dragged him to the sum-
mary Court martial, and military execution. Let him
not suppose, that because he is free to publish, he
has a right to slander, and that the liberty of the Press
protects him from that punishment which is due ta jte
licentiousness.

I should hope, that T had misundersood Mr. Bur-
rowes, 1in supposing, that in the defence of this
libel, he has arraigned the prosecution as an attack up-
on the Roman Catholics of Ireland, but I certainly
cannot be deceived in my recollection, that he has
occupied the greater part of the time in which he ad-
dressed you this day, by discussing the political ques-
tion of Catholic cmancipation : this is the third time,
that I have been chalienged to a parliamentary de-
bate, in the face of a Jury and a Court of Justice.
What connection can subsist between such a ues-
tion and a prosecution for a libel; it is for his in-
genuity to discover; bat above all, it is diffi-
calt to understand how the claims of the Roman Ca-
tholics can be brought into contact with the libel
Now before you. [ never can believe, even from him,
that he can’be authorized in representing the Roman
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Catholic body of Ireland, as identifying themse]ves with
such shameful defamation. Such an insinnation is nei-
ther the suggestion of his own sound judgment, nor has
he the augmrity of any one who is himself authorized
to speak the sentiments of that body. He must
be misled by the instructions of a desperate case,
and I must attribute to Mr. Fitzpatrick, or to the gan-
grene of the corroded heart of the libeller, an insinva-
tion so improbable, as that the Catholics of Ireland will
stand by this production as the organ of their opinions 3
that they are content to be represented in the attitude
of approaching the bar of parliament, presenting their
petition in one hand, and brandishing this libel in the
other ; and that they concur in the infamous slander
upon the laws of their country, which alleges that they
are not administered to persons of their religion ; and
in the foul calumny upon a high character, which re-

resents the Duke of Richmond as murdering a man,
Eecause he was a Catholic. Neither can 1 accede to
the argument of Mr. Burrowes, that because the Ca-
tholic question is under discussion, this libel has a claim
to indulgence, on account of the irritated feelings of
those, who lament the coustitutional privations from
which they seek to be relieved. The pendency of that
question, can afford no pretencefor such license, or ex-
tenuation for the foul libel before yous No man is war-
ranted, because he thinks himself aggrieved, to defame
his neighbour, and disturb his country ; and the Catho-
lics, when they seek to be emancipated from the Jaws
which affect them particularly, cannot claim the privi-
lege of violating those, which bind them, in common,
with all their fellow subjects. The principles of truth,
and the suggestions of that honor, which forbids one
man to state of another, that which is false, must not
be said to sleep; because the Catholic question is under
discussion. Important as that question is, which now
awaits the decision of parliament, (and of its impor.
tance, no man is more persuaded than myself), it can-
not claim aright to paralize all the duties, and charities,
and obligations of social life, and to overturn those laws
which enforce and maintain them. It is, [ admit, a ques.
tion of a most anxious nature, and deeply interests the
feelings and the passions of the Catholics ; but I cannet
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concede, that because their question remains in suspense,
the principles of justice are to be suspended too; that
because their feclings are exeited, foul calumny is to be
licensed, or unpunished ; and that the law of the land
15 to be arrested in its course, and like the sun of
old, ‘to stand still in the firmament, while their battle
is fought, and << until they shall have avenged them~
““ selves upon their enemics,” g
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LORD CHIEF JUSTICE DOWNES.

Gentlemen of the Jury, This Trial, which has so
long occupied your attention, is now drawing to a conclu=
sion, and the evidence has been so ably observed upon
by Counsel on both sides, that it will not be necessary
for me to trespass much further on your time. However,
I shall say a few words, to direct your attention to the
object of your enquiry, which is, whether the charge, as
stated in this Record, be sustained by sufficient evifence.
Wihether the charges, which are spread upon the Re-
cord, be sufficiently direct, in point of law—Whether
they are stated Wit{; the technical accuracy, which the
law requires, are matters which I shall net embarrass you
with; those matters will still be open to the party for
discussion, if he shall see occasion for investigation here-
after. For the present, it is enough for me to say, that
hereis a charge brought before you upon a plea of Noz
Guilty.—The Prosecutor states an offence by the Infor-
mation.—The Defendant says, he is not guilty, and you
are now to try that issue.

Gentlemen, I am far from telling you, that you are
to limit your view of this case to one or two objects.—
By the law of the land, you are to ascertain, whether
the matter charged be a Libel, or not—as well as whether
it were published by the Defendant, and with what in-
tent :—whether the Information be well founded in im-
puting to the defendant the publication of this matter

. as containing a charge against the Duke of Ricumoxnp,

and the Ministers acting under him.

In this part of the case, you will observe what evidence
has been given, respecting another person—one of the
Judgesof theland. Because I haveno hesitation in tel-
ling you, that however atrocious the imputation may be—
however false, or malicious—if it is not intended against
the Dukeof Ricumoxp, and those acting under his au-
thority—If the guilty conduct, represented by the publi-
cation, be imputed to another—I mean Lord Norbury—
if it be, as is contended for the defendant, solely an at-
tack upon Lord Nordury—it is not the offence chargeid
upon this record, and it will be your duty to acquit the
defendant.

Gentlemen, you have further to see, whether the
averments and inuendoes in this Information are true
and properly applied, whether the sense, which this pub-

. .
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tication bears, be the same which the Information imputes
to it,and whether it was published with the intm&-smted‘i)y
the Information, and containing the charge of abomina-
ble misconduct alleged. The Information states, that
the defendant, ¢ intending o scandalize, traduce and
“¢ vilify his Grace the Duke of Ricasonn, “Lord Licute-
* nnat ol Irelad, and his Majesty's giinister&actinqunder
¢ the authority of. the suid Ford Lieutenant, and to
** excite discontent amonest Liis Majesty’s subjects, pro-
“¢ fessing the  Roman Catholic religion”in  Ireland, did
*¢ publish a certain false and seditious libel, of and con-
*“ cerning his Grace the said Duks of Ricumoxp, and
*“ his Majestys Ministers in Iretand”; &e. "Then the mat-
ter is set forth, and it is: followed by an innuendo, attribu-
ting a particular meaning o it.—With regard to
the sufficiency of these averments, and inniendoes to put
the matter properly on the record; a question may
arise for discussion heveafter.— Bat you witl direct your
attention to the question, whether the charge: made
against the defendant be true or not— ¢ that he meant to-
‘¢ insinuate and - cause it to be believed; that beeause the
*¢ said Barry was a person professing the Roman Catliolic
“ Religion, the sawd Duke of Ricuyonp with the advice
** of his Majesty’s Ministers in Ireland, acting under the
* the authority -of the said Lord Lieutenant had deter-
*¢ mined, that the said Burry should net obtain his Ma-
*¢ Jesty’s pardon, and had accordingly suffered the saicl
“ Barry to be executed, as a felon, though the innocence
“ of the said Barry was established to the knowledge of
*“the said Lord Lieutenant and Ministers.” .
With respect to the proofs of the publication,
no . question is is made by the Counsel, whe so ably
argued on behalf of the ~defendant.—You have had
evidenee that it was published at a shop kept by
@ person of the defendant’s name, and that there
s no other person of the same name, keeping a
shop in the same streete——1In truth, no question
ts made upon the fuct of publication.——But the import,
mtent, and meaning is matier for your consideration ;
aid it is also for you to say, if it dovs centain the charge
of'atrocjous misconduct alleged, whether it was intended
to be applied tothe Duke df Ricisonp——or to another
Person.—With  respect to that fact, vou have heard »
great deal of argument on both sides, expatiating uporn
the peculiar circumstances of the case, . Upon one sidey
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it is contended, that the person alluded to by the publi-
cation must be the Lord Licutenant : and on the
other side, a witness hasbeen examined, for the purpose
of satistying youw, that itis pointed at Lord Norbury,
and not at the Lord Lieutenant. Whether it will
so satisfy you, is for yourselves to determine :—But I
must remark, that it is not a very gracious defence, to
say, it is true, that imputations of a very horrible nature
were made, but they were not intended against the indi-
vidual named in the information—but against another.
But, I must at the sante time add, that however atro-
cious the publication may be, if the defendant has satis-
fied you, that it was not intended to calumniate the
{Lord Lieuténant, but another person, you must find =
verdict of No# Guilty, because the charge on the record
is, that the matter was directed against the Lord Lieute-
nant, :

- It has been strongly observed upon, that if this story
was told from the information given by Mr. Campbell,
such story was infamously false; because he expressly told
you, that from the beginning to the end, he never impu-
ted to the Lord Lieutenant, orthe Attorney General, or
any Minister of the Government any blame in the trans-

- action. And therefore, iijou shall believe, that it was

not levied solely at the Judge, it is a false accusation
against the Lord Lieutenant.

Gentlemen, In general, with respect to the intent,
with which any writing is published, it is to be collected
from the writing itself ;——unless some other intent be
clearly established. . If this work does attack the Go-
vernment of the Country, you may then see from
the book itself, with what intent it was published,
and whether — it be not in its nature calculated to crcate
discontenis of the greatest possible magnitude among the
Roman Catholics of Ireland. If it does impute to the
Duke of RicuMoND, and those acting under his authority,
that they withheld the mercy of the Crown from a man,
who was entitléd to receive it, on account of his innocence
bei_llg .established, and that merely and solely, because
he was of the Roman Catholic Religion—If you believe,
that the publication was so designed—that its object was
thus to lilgsrep'resent the Chief Governor of Ireland, and
thereby to excite discontent among so large a portion of
his Majesty’s subjects in this country, it is, in that case
. N
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impossible for you to doubt, that it 1s a most atrocious
Libel indeed. 0

Gentlemen, Whether it be relative to the Duke of
RicumonD, or, asis alleged by the defence, to Lord
Norbury, the context of the paper itself will perhaps fur-
nish yon with suflicient ground for your satisfaction one
way, or other. If it was intended as an attaek upon the
Judge, you would naturally expect to see it contain some-
thing relative to the Judicial Character alluded to—there
is nothing stated respecting the trial, or what preeeded
it—nothing relative to the application to postpone the
trial.  But it refers to a refusal of mercy—to an abuse of
the Prerogative of the Crown—to the execution of a per-
son after his innocence was established; and it is aceom-
panied with a further observation, ¢ that there were
some shocking circumstances attending the case, which
the Dufke of RicumonD’s administration may be invited
to explain to Parliament.” “You will consider,: whether
this paragraph shews the preceding imputations to be a
charge against the Judge, or against the Duke of Ricr-
MOND, and-his administration.

1 mention this as internal evidence, which may enable
you to determine, whether or no, this publication is of
and concerning the Dukeé of Rickmond and his Majesty’s-
Ministers in Ireland, actine under the authority of the
Lord Licutenanty as. stateg in the Information:—Or,
whether it be “¢ of and concerning the Judge,” who tried
the man, ' .

With respect to this being a charge against Lord’
Norbury, and the conduct imputed: to him, I must ob-
serve, that he is not upon his defenee:—He is no party
i this cause: He is not here to state the circumstances,
which governed his conduct. It is immaterial to this
ease, whether he was right. or wrong, in the conduct of
the ‘I'rial of Barry; but it cannot be for a moment
doubted, that upon a proper opportunity, he can suffi-
ciently justify bimself. Upon applications to postpene
the trials of accused persons, the conscienge of the Judge
is to be satisfied, from all the circumstances which appear
before him—he is to decide whetlier upen those circum-
stances, justice will, or will not be advanced by post-
poning the Trial, and we are now to presume, that upon
the application made to the Judge in the case alluded to,
the facts were not so laid before him, as to satisfy him
that justice required him to postpone the trial, S
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- Gentlemen, You will take this book with you. Several
partsof it have been read by the gentlemen on both sides,
with a view, on one side, to satisfy you, that the general
tenor of it, so far as it touches upon the subject 6f mercy,
was to create an opinion, in the mind of the public, that
the Prerogative of Mercy was abused in the most abo-
migable wanner. ~ On the other side, passages were read,
to shew, that the object of the writer was to lay before
the Public certain grievances, complained of by, and ai-
fecting his Majesty’s Romen Catholic Subjects. Gen-
tlemen, any man, who feels a genuine impression, _that
the people are aggrieved by any existing laws, may fairly
and honourably discuss the subject, and state the reasons
why the laWs,sgould be altered. But if, in doing so, he
thinks proper to make a specific charge of a criminal
offence against a person of high responsibility, not bein
at the trouble of enquiring into the truth or falsehood of
it, he does so, at hisperil, and must be answerable to the
person, Whom he has injured by the defamation of his
character, and to public justice. . The writer, in such
case, cannot defend himseclf, by merely alle ing that it
was not intended for that person, but for another :—if on
the face of the publication it appears levelled at the per-
son, whom the information charges the defendant with
intending to calumniate by it, there must be clear evi-
dence to enable you to apply it to another.

Gentlemen, You will judge from the nature of the
charge, whether it was intended against the other person
alluded to upon this trial; or against the Lord Licute-
nant. If you beliéve, that the publication does convey
the sense, - which is put upon it by the Prosecutor, and
that it meant to charge the Zord Lieutenant in the man-
ner stated in the Information, then it will be your
duty to say, that the defendant is guilty. On’ the
other hand, if you believe, that it does not jnipute such
a charge to the Lord Lieutenant—but, whether true, or
false, applics it fo another person, then the offence
charged by the information is not proved, and you must
find %qr the defendant. :
~ Gentlemen, In looking at the Book, to which your
attention has been directed, you see, that the para: raphs
which have been read by tﬁe Counsel for the grown,
relate to the administration of Justice, and that branch
ofit, which is vested in the King, or his Representative—
;IH-, dispensation of mercy : and after describing the si-
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tuation of the Catholics of Ireland, with regard te. the ad-
‘ministration of Justice—as a situation, such as 1 hope n

mnhabitants in any part of the globe arcto be found in,
—the writer proceeds to give the instance, in the passage
which has been read. e

Gentlemen, There is another circumstance, which I
shall mention, with regard to the application of this
charge, as against the Lord Lieutenant, and also with
regard to the motives of the party. Tt has been proved
by the witness for the defendant, that he did not know,
of what religion the man was, and yet the charge in the
publication is, that mercy was refused to be extended to
him, because he was a Roman Catholic. The witness
for the defendant was ignorant of the man’s religion, and
had not communicated” to government any thing about
‘his religion.  There is no evidence to shew, thatiis‘teli-
gion was at any time known to the government.— These
are strong grounds for discovering the motive of the
writer—but the motive and meaning are matter entirely
for your consideration.

If you belicve, that this part of the work was pub-
lished with the intention, which has been imputed to it
by the information, of charging the Lord Licutenant
with a gross abuse of the prerogative of mercy, and from
a motive so base, that it was merely because the man was
a Roman Catholic, you will find the defendant guilty.—
But be it ever so gross—and whether true, or false, if
vou believe,—that it was not intended against the Lord
Lieutenant, but against the Judge, you ought to acquit.

The information, and the Book given in evidence were
delivered to the Jury—who retired.

Mr. Bugrowes. My Lords, if we shall deem it right
to make an application hereafter, it will be necessary to
understand, exactly, the charge of the learned Judge.—
There can be no bill of exceptions in a eriminal case.
But if there be a mistake, in’ point of law, there may
be an application to set aside the verdict.——I think
‘your Lordship left it to the Jury : probably you were
right in doing so—that it was for them to try the truth
ofg the innuendoes, as stated in the information. ?

FLord Chief Justice DowNEs— Yes, I did so.

Mr. Burrowes, With great respect, I think, that

(1}
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your Lordship should have told the J ary, that the innu-

does, not being supported by averments, there was no
evxd.ence_—q,tyl there could be no evidence—to support
the information.

Lord Chigf Justice Dowxes. That question is still open

to 1i/{o‘u, l?mn the record.— :
r. Justice Davy. 1 also think, that you have the
benefit of this objection, at a subsequent period.

After a few minutes, the Jury returnéd) finding the
defendant—GUILTY, '

11¢4, February, 1813,

Mr. O'CoxNELL, for the defendant, moved to set aside
the verdict, on account of the misdirection of the learned
Judge, in charging the Jury, and inasmuch as the same
wvas against law and evidence.

The ArrorNey GENERAL required, that the defen-
«lant should appear in custody ; upon which he surren-
dered himself to the Sheriff. ,

~ This motion was argned by Mr. O*CoxnEerL and Mr.
Burrowes, for the def nt.—"The counsel for the
Crown,net being called upon:—The reporter was occupi-
ed in another Court, during the greater part of this ar-
gument :—he is informed, however, that the other Judges
-of the Court declared, that the charge, given by the
LChief Justice, was to be considered, not merely, as the
charge of the Chief Justice, but as the charge of all the
Court,—all the Judges being present, and occasionally
suglglesting matters, in the progress of the charge.

1e judgment of the court, upon the motion was as
follows :—

Lord Chief Justice DowxEs, My, Brethren are all
_ satisfied, that the verdict ought not to be disturbed, on
account of the objections, which have been made ;—and
for my part, I think, that the way, in which the case
_was put to the Jury, was conformable to the practice of
all the Courts, and of all times, as far as I have been
able to ﬂ'iscover,-—varyjng only as to cases, before the
*Libe'f:’act, by conforming to that statute. The case
same before the Jury, upon an informatign for a libel,
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and the issue before them was, whether the Defendant
was guilty, or not guilty.—What was done ?—Etidenee
of the publication ofthe matter charged to be a libel by
the Defendant was laid before them :---the matter ‘so
proved, was read to them---gnd the book was also hand-
ed to them, upon their returning to their room. *Seve-
ral parts of the same book were read, on both sides, in
the presence of the Jury, and they were told, they were
to consider, as the law now requires *ﬂfej'%hpulf RI
whether the matter charged in the mformatien, and so
proved to have been published by the Defendant was a
libel, or not.——They were told, that they were to de-
cide as to the truth, and the application of the innuen-
does, and the averments, whateverthey are.-—-An objec-
tion was taken at the trial, that there were not sufficient
averments upon the record:---the amswer to the objec-
tion was not that the averments were sufficient, but
that, that was not the proper time for making the objec-
tion——that, whether there were sufficient averments,
or not, to maintain the publication to be a libel, was a
subject, which might be enquired into more regularly,
upon a future opportunity.-s-The Jury were toldc,’ that if
they believed the matter complained of was published by
‘Delendant, and was a Iibef, and that it was of the
meaning imputed to it upen this record, they should
find the Defendant guilty ;-—-and although Mr. Bur-
rowes said, that the charge to the Jury went out of the
record; I understand him to mean,~--not that the Judge
left to the Jury any thing absolutely extrinsic of the re-
cord,---any thing which did not appear in the record on
some mander, or other or in the evidence,——but that
the averments were not properly made wupon the record,
---s0 as to bring matters left to the Jury upon the re-
cord;-=-for I take for granted, that he never did mean to
say, that the Judge put to the Jury any fact, or question
which did not appear upon the record in some mode.
Mr. Burrowes. My Lord, I expressly said that
the averments were insufficient; and I never meant to
insinuate that any matter, not appearing in the record
had been left to the Jury. |
Lord Chief Justice DownNEs. Then it comes to this;

--=whether upon the trial of an issue joined upon a fact,
which is for the Jury, absolutely, and exclusively to de-
cide, it sball be discussed, whether the averments upon
the record are sufficient to maintain the charge—-
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~aents which cannot be varied, and which must
pear upon a motion in arrest of judgment, as dis-
-actly as in any court, trying the “fact upon  which
che issue is joined---and at ‘the proper time, when such
question should be discussed, and according to all prae-
tice, examined after the trial;-—-the mattor appearing
fully, and at large wpon the record. Should we telt
the Jury——even if we had formed an opinion, decisive=
ly, upon the mode, in which the record was framed,
that they had mnothing to tg ?---That - we should
tell them, no matter what you think of the evidence,
or its application to the facts, charged upon the Tra-
verser, because those charges are irregularly, and
clumsily framed.—We will decide upon it and prevent
the Jury having cognizance of the cause: - ‘
Before the statute, so important in the law of libel ;
the original course upon a trial for a libel was this :—'The
Jury was called upon to decide the fact of publication—the
truth and applicability of the averments and innuendoes,
and if they believed the publication to have been the
act of the defendant, and the innuendoes applicable,
the law of the case was reservedito the Court to decide

" afterwards, whether the publication was a libel' or not.

—This mode of proceeding has been altered by the sta-
tute; and now, not only the fact of publication, and
applicability of the innuendoes,. but the question, whe-
ther the paper so- published, and proved, be libellous,
or not.... All that was done, in the present case, in precise
conformity to the act of parliament, according to the
best of my judgment, and my brethren coneur with
me, in that respect. -

Now, If what is contended for by the Counsel for
the Traverser be true (and which comprises the
whole of this case necessary to advert to) the Judge at
Nisi Prius, who if the case were tried on Circuit, might
be a. Judge of .another Court, would have to decide
upen. the sufficiency of the averments, and could not
permit the Jury tatry. the facts, until he had determined
whether they, were sufficiently spread upon the record ;
—andsupon his opinion, if he thought the averment.
insufficient he must decide as on a demurer and the defep,. _
dant would be discharged from all answer, in evidence,
to the real issue, which was joined between the parties
and' upon, which both went to trial. It is obvioys,
to what an enormous length of inconvenjent and pre-
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mature diseussion, this would lead and how often real jus.
tice would be risked, by this mode of proceeding ; instead
of renewing, in the case of libel as in all others, all ques-
tions already completely on the record for the proper
jurisdiction to discuss, in the proper seasom in arrest
of judgment ; or by writ of error—both of which modes
of redress would become unneeessary for the defendant
and impracticable to the prosccutor, after a general ver-
dict of not Guilty so procured.... This is no new doetrine 5
is has been at all times the course to reserve questions,
which are upon the record, for discussion after the trial;
if the party hasnot thought fit previously to discuss them
by demurrer, and not te argue, in the presence of the
Jury, matters not within their province, and which
with more propriety and in amore convenient course,
can be afterwards discussed, before the proper jurisdic-
tion.—This has been always the case in all other procee-
dings, and that it has been so, in the case of libel, we
have the highest possible authority for saying. When
the libel act, of which ours is a transcript, was in pro-
gress through parliament in England, the Lords, desi-
rous of minutely inquiring into the law, and cause of
p_roceedin%s—of the udﬁes, put various question to them ;
—to which they gave deliberate and solemn answers—
which carry authority and respect as the answer of the
twelve Judges of England.— |

I will read to my Brethren the third question put by
the Lords, with the Judges answer to it, ‘and they will
sce, whether they do not bear strongly upon the present
~case. KEvery one of the cases imagined in the answers to
those questions is infinitely stronger than the present.—
The ’I(lhird Question put to the Judges was, ¢ Upon
¢¢ the trial of an indictment for a Libel, the publication
‘¢ being clearly proved, and theinnocenee of the paper
‘¢ being as clearly manifest, is it competent and legal
“ for the Judge, to direct or recommend to the Jury,
‘“ to give a verdict for the Defendant.” What is the
answer 2 ¢ That upon the trial of an indietment for a
¢¢ Libel, the publication being cleariy preved, and the
‘¢ innocence of the paper being as clearly manifest, it is
** competent and legal for the Judge to direct or recom-
y mesd to the Jury to give a verdict for the Defendant.”

‘“ But we add, that no case has occurred in which it
would have been, in sound discretion, fit for a Judge.
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sitting at ais: prius, to have given such a direction, or
recommendation to the Jury.”
““ It is a term in the question, that the innocence shall
be clearly manifest. ‘This must be in the opinion of
the Judge: but the ablest Judges have been sometimes
decided?y of an opinion; which has, upon further in=
vestigation, been discovered to be erroncous; and it is
to be considered, that the effect of such a direction
or recommendation would be unnecessarily to exclude
all further discussion of the matter of law, in the court
from which the record of nisi prius was sent, in courts
of error, and before your Lordships, in the dernier
resort.”” 1
¢ Very clear, indeed, therefore, ought to be the case,
in which such a direction, or recommendation shall
be givén. In a ¢riminal case, which isin any degree
doubtful, it must be a very gredt relief to a Judge and
Jury, and a great ease to them in the administration
criminal justice, to have the means of obtaining a
better and filler investigation of the doubt, upon the
solution of which a right verdict, ora rightjuc{)gment,
is to depend.” , '
‘“ A special verdict would, in many cases, be the only
means, where the offence is descriied by some one or
two technical tersiis, comprehending the whole offence,
the law and the fact combined: such as the words, ¢ fe-
loniously did steal.’~-The combination must be de=
composed by a special verdict, separating the facts
from the legal qualities ascribed to them, and pre-
senting them in detail to the eye of the J udge, to ena-
ble him to declare, ¥hether the legal quality, ascribed
to them, be well ascribed to them, or hot.”
¢ 'There may be a special verdict in cases where
doubts arise on matter of law, but it is not necessary
in all cases. Insome criminal proceedings (the pro-
ceedings in libel, and the publication of forged papers,
for instance), some of the fucts are detailed in the
indictment; and if the doubt inlaw should happen to
arise out of the fact so detailed, we say it is upon the
record.  The question might have been discussed upon
demurrery - without going to a jury at all, and after

verdiet, it may be discussed on a motion in arrest of

Judgment. 1In such cases, a special verdictis not ne-

*¢ cessary:—the verdict of ¢ Guilty,” will have the effect
'€ of a special verdict, without the expence and delay of
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¢ it, establishing all the facts, and leaving the question of
¢ law open to discussion.” ‘ .
¢ There are three situations, in which a defendant,
¢« charged with a libel, may stand before a Judge and
¢ Jury in a court of nisi prius. - First, the matterof law
may be doubtful:—in that case there ought to be a
special verdict, or a verdict, which shall aperate, as a
special verdict,  Secondly, the case may, in the opi-
¢ nion of the Judge, be clear against the Defendant.—
¢« If the verdictis special, in form, or in effect, he has
‘“ no reason to complain; his case comes before the
¢ Court, from which the record issent, without the
prejudice of an authority against him. The third si-
tuation js, That the opinion of the Judge may be
clear in favour of the Defendant. In that case,
whenever it shall happen, we have offered it, as our
¢ opinion, that it will be competent and legal for the
¢ Judge to direct an acquittal.”, |
Now, 1 cannot conceive any doctrine more directly
applicable to what passed upon the trial of the present
Cause; or more clearly bearing upon the objection now
belore the Court, than what is to be collected from the
answer of the Judges, which I have read. - If the matter
of law be doubtful, there ought to be a special verdict:
or a verdict, operating as such—manifestly shewing,
what ought to be the conduct of the Judge trying the
cause; that he ought not to take upon him, at once, to
decide the matter; but have it reserved for the opinion
of the Court, frem whence the record issued. Now, in
the present case, this objection was made and questions
raised at the Trial, which, at the 1'rial, we did not think
necessary to decide, or to discuss; because, as we de~
clared at the timey the questions remain on the record,
and cannot be altered, or made to appear different to the
Court, from whence the record issued, and therefore we
thought, and declared, that the case should go to the
Jary, to find a Verdict of Guilty, or Not Guilty,
notvithstanding such objections, which to this moment,
niav e made in arrest of judgment.
The objections, urged upon this motion, amount to
‘this, that” we ought to have done, what the Judges of
Ingland declared---under circumstances much more
favourable to the Defendant, would not be fit to
do; and that in a case, where no man, who hears
me, would say, it was a case in which the Judge ought
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to pronounce, conclusively, that the defendant was ma-
nifestly and plainly innocent ; and ought to take from
« the Jury all discretion and enquiry upon the subject:---
‘and that upon a matter of law,-—-possibly doubtful---
but not diseussed- for the reasons given;—conceiving,
that the proper time for such discussion would come
thereafter.——And row, it is said, that we should kave
told the Jury, decidedly, and conclusively==in a way,
which would preclude our own error from being again
examined, if we were wrong;—and that we should
have told the Jury, they had nothing to decide upon,
for that sufficient averments were not made upon the
record.. Now, I must, further observe, that although the
Judges of England, in their answers to the questions put
by the House of Lords to them, and among others,
the answer I have read, brought fully before Parlia-
ment, their whole course of proceeding, and among
other circumstances, the very principle of their practice
in not discussing at the trial questions already on the
record,—Parliament never thought fit to direct an
alteration in the conduct of the Judges in that respect,—
all: that Parliament thought fit. by the. Libel act to
direct, is this, That the Judges should not require a
verdict of guilty, or not guilty, upon the bare procf
of the pubﬁcation--but to leave it to the Jury to de-
termine whether the paper, so published, is a libel, or
not---making  them Judges of the law---so far as that
went, at the same time, directing the Judge to give his
own opinion to them upon the question of whether the
publication was a libel, or not, (which ‘in this case
was done).  But Parliament neyer thought fit to re-
quire, or authorize a Judge, atnisi prius, to decide upon
‘points of law; which were properly inquirable in another
. form, and did not interfere, so as to direct, that points
of law should be.discussed before a Jury—and which
points remained upon ‘the record for discussion at a
~subsequent opportunity. The Judge is left to his
ancient, duties in that respect,—without condemning
‘the mode, which had been exercised or the practice,
which was founded upon it. Thus shewing, that Par-
liament did not disapprove of that course and that they
left the law in the hands, in which the constitution had
placed it—Recognizing, that there was a proper course,
aud time when all objections appearing on therecord are

~ -
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to be discussed :—this therefore may fairly be considered,
as a parliamentary recognition of the convenience, pro-
priety, and legality of the practice stated by the judges
there and followed by us:—and in my apprehension,
what I have stated, is sufficient to shew, that the trial
was not the place to debate this question whether the
averments be or be not properly put upon this record,
is to- be examined and decided upon a motion in arrest
of judgement, since the defendant did not earlier make
the objection by demyrring to the information. -

Tho CxIer JUsTicE concluded, by saying, that the
whole Court were ungnimous in opinion, that there was
nothing, in what was urged, to impeach the verdict.

Mr. Jusfice Day. I am glad that this motion has
been made, as it has produced the powerful and con-
clusive judgment, just delivered by my Lord Chief Jus-
tice, touching the law of the case, and which, it is
hoped, will set all question upon the law in future at
rest. It is objected, that no evidence ought to have been
received to the matter of the innuendoes, as no awver-
ment appears upen the record introductory of that mat-
ter. But it is admitted expressly at the Bar, that nothing
extrinsic of the record was given in charge to the Jury
—nothing that is not clearly and distinctly a]leggd' in
the information; and jn a motion to the discretion of
Court, that admission of the Counsel is a full apswer to
Lis own objection. It is true that every man must be
tried secundum allegata et probata.—No evidence can
be received on the trial, to any fact, not alleged or im-

lied by the pleadings: thus, in an indictment for High
I'reason, the overt acts must be distinctly set out and it
would be perfectly competent to the Counsel for the pri-
soner to object to any evidence, zoing to an. overt-act,
not alledged in the indictment. Byt was it ever object-
ed on such a trial, that the facts for the Jury to try,
though plainly and intelligibly set out in the indictment,
wanted, however, due technicality and strict legal fgrrq
upon the face of the pleading ?—Such objections plainly
arise upon the face of the record, and, it well founded,
the prisoner cannot fail, in proper season, to have the
benefit of them. Mr. Burrowes, however, in a lauda-
ble zeal for the character of his client; not content
with a motion for arresting the judgment, struggles to
met rid of a verdict, which must brand him with indelible
disgrace and shame. Every man, who knows the vir
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tuous sensibilities of that gentleman, will do justice
“to his ardent appreciation of character. But does the
-learned Counsel, i a motion, where the prime q_uésti_on
always is, whether the verdict be agreeable to justice,
and to the merits of the case, expect the concurrent
sympathy of this Court for his client, convicted as he
now stands, with the full approbation of the Court, of
publishing a libel, not more mischievous and malignant,
than slangerous and false? Where his defence has been
as wicked as his crime 7 Where he comes forward with
brazen effrontery, and says, * No; I did not murder
A. B.; it was C. D. whom I murdered ! I did not ytter a
libel on the Duke of RrcaMoND—it was a learned Judge
of the land whom I intended to defame, ‘in the solemn
exercise of a judicial duty—in the painful discharge of
the most painful functions of his sitwation.” And this
atrocious defence is gravely advanced in an open Court
-of Justice, by evidence the most presumptuous and dis-
gusting, behind the back of the learned Lord, who is the
object of it—and who, of course, had no means of repel-
ling the foul slander, but the well-known beneyolence of
his nature, and the monstrous incredibility of the nar-
rative!| But it is material also to reeollect, that this isa
'a criminal case, in which applications for new trials are
very sparingly countenanced ; never, indeed, but where,
if refused, there would be a manifest failure of justice.
Such was the case of the King v. Gough, in Douglas.
Taking this ease, therefore, in all its bearings, whether
in a legal point of view, or upon its merits, there ne-
ver was an application less entitled to the favour or
countenance of a Court of Justice.
* Mr. O‘CoxNEL.” I 2am now to resort to the alterna-
tive of my motien that the judgment may be ar-
rested. #
 Lord Cuier JusTice. It is too late to enter upon
the arrument this day—and I fear, that it will injure
the public convenience to proceed with it, to-morrow,
being the the last day of the term.

Mr. BurrowEs. My Lord, I feel the difficulty of
arguing the case, this evening, or to-morrow—for the
press of other business,—but the defendant 1s now in
custody.

- Lord Cuier JusTice. He may be admitted to bail,

Mr. ATTorRNEY GENERAL. My Lords, If it be at- -
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tended with any inconvenience to the public business of
the court to debate this matter now, it must necessarily
Le postponed, andin that case, the Defendant must be
admitted to bail.—But, notwuhstandmg what has been
said, T have the most perfect confidence, that we can
sustain this record in_all its parts,—Where a doubt is
suggested, it is quite sufficient to let the Defendant
stand out upon bail. )

Lord CHIEF JUSTICE DOwNEs. Manifest]y, this is
a case deserving discussion :—In saying s0, I do not
mean to intimate that I bave fornied any opinion..

Mr. O'ConNeLL:  The appllca.tlon to amend the
vecord disclosed its defects.

Mr. TOWNSEND. My Lords, I was the person, who
made the motion to amend, the record,—that motion
was made in order to avoid the. argument founded
upon an allegation, that the innuendos are insufficient,
I am not ashamed to avow,. ‘that I framed this informa-
tion; and do aver, that it can be sufficiently sustained.

Mr. BurrowEs.  We have nothing to do with these
assertions :—it is not demed that such apphcatlou was
made

Mr. ATTORNEY GENEBAL. If the Defendam will
aive up the author of the publlcatlon, I will consent to

iis standing out upon his own recognmizance. If that
be not acceded to, I will propose that such security
will be given as will compel the Defendant to answer
the charo*e, agd render him amenable to justice.—I
propose, “that he shall enter into ‘@ recognizance of
&£.1000 by himself, and two sureties of £, 500 -each.

"I‘lus~proposnt:on was acceded to on the part of tle
Defendant,
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APPENDIXN.

Copy of Baron GEORGE’S Notes of Barry’s Case..

S —

: ; 8 Indictment. For
No. 82. True Bill. Philip Barry,
& s, Ve Foby. }that the 4th July,

| 49, king at Glan-
bower, feloniously did assault Patrick Codd, and a cer-
tain pistol Joaden with gun-powder and leaden ballet,
feloniously and maliciously did discharge at him, with
intent feloniously to murder him, against peace and
statute. : W sy

No. 83. True Bill. Philip Barry. zl?:tl (l::cf:n ;r::;e sz;?

ear and place, feloniously did demand money from
Patrick Codd, with intent to rob him, against peace
and statute.

First Witness, Patrick Codd.

He lives ‘at Carrick-on Swir ; on the 4th July,
was going to Callan ; the Post-boy conveying the mail
was in company with him;—a man came over the
ditch within balf-a-mile of Glanbower, this was turned
11 o’clock, he seized his bridle, and stopped his horse,
presented the pistol at him, and desired him to alight,
and deliver;—points out prisoner,—says it was him,—
he desired the Post-boy to stop also ;—he bid witness
again to alight, or he would blow his brains out.—
Witness alighted,---he had £492 about him ; the Post-
boy was then for moving away. Prisoner turned to-
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wards the Post-boy, witness attempted to seize him—
witness rushed on him--lie discharged the pistol, he
thinks, at witness,---knocked him down and wrested a
second pistol from him, witness snapped it; and threw
it over the ditch---he struggled with witness till Post-
boy returned in about five minutes, and they secured
Lim;—he let off the pistol, he is sattsfied voluntarily ;
and not merely with an intent to intimidate him,
but with intent to wourd him.

Cross-Examined.

He has heard, he was carrying home pistols, but
has no reason to believe it.

Second Witnéss.

Mr. James Bradstreet Elhott,---he lives near---was
talled on, with the prisoner, when taken by first
witness, and the pistols brought with him, (row
produced) prisoner is the man: the pistols when
brought to him had both of them been lately discharged.

For the Prisoner.

Jumes Rbgers.---Prisoner was once his servant;
latterly his workman ; witness got those pistols from
a Mr.. Hearn, his brother-in-law; to protect him-
self, as he lived in disturbed country, and had
been attacked once or twice,---Mr. Hearn wrote
to witness to return them, as he had borrowed
them himself. Witness sent those arms back by
the prisoner---the prisoner had the arms in his
possession 4 or 5 days before he was taken up.---
It was on the road "between his house and Mr.
Hearn's, he was taken up.
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LCross-Examined,

The pistols were not loaden, when he gave them,
and gave no ammunition ; he had to go from 28 to
30 miles from his house to Mr. Hearn's.

The Jury acquitted him,in No. 82, and found him
guilty in No. 83, upon which the prisoner was senten -
«ced to be transported.

At the foot of the evidence is the following entry,

to be tried for a Highway

To be transmitted to Kilkenny,
Robbery. }

The following information was sworn on the same day
when Barry was apprehended.

County of Tipperary ? The information of Patrick Walsk,

to wit. duly sworn deposeth, and saith,
that between the hours of ten and eleven o’Clock’in the
morning of the 4th of July, carrying the Carrick mail,
in company with Mr. Patrick Codd, merchant of Car-
rick aforesaid, he was stopped by a man, now calling
himselt Philip Barry, on the road rear the Bridge of

‘Glanbower, that deponent rode off with the mail, and

left bim engaged with Mr. Codd, who made him a pri-

soner, and brought him, with this informant to Mr.

Elliott.
Sworn 4th July, 1809
before
J. B. Elliott.
his
Patrick 4 Walsh.
mark.







