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OBSERVATIONS,

S ) C .  S f c .

I f  it be an undeniable position, that a com- 
petent knowledge of the laws of that society 
in which we live, is the proper accomplish
ment of every gentleman and scholar ; if in 
the obediance to law consists the security of 
life, liberty, and property, whilst the neglect 
of it, necessarily leading to the loss of all 
these, must eventually interfere with our tem
poral concern and happiness, though it may 
not be considered a business of paramount ne=> 
cessity in other men, it surely bccomes the 
man of profession, who devotes his time and 
study to the laws of his country, to know also 
the peculiar laws by which he himself is go
verned, he could claim no indulgence if through 
his ignorance or inattention he became sub
servient to laws he did not understand, and
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to powers whose limits he could not rightly 
define, by what excuse could he gain our com
passion, from whom it was impossible to con
ceal how dangerous an unlimitted power is, 
that afFords no defence for the weak, no 
shield for the innocent, in which justice is to 
be measured— by the constitution, the disposi
tion, the temperament of the judge, and from 
whose decision there lies no appeal,— 
Is not this then a serious enquiry, and 
worthy our utmost attention and exertion 
to discover what are the powers of the 
Benchers ? and how far are the Bar subser
vient to them ? for though it may be said that 
one might safely grant unlimited power to the 
present men—yet who is there that lives under 
such a constitution as ours, would for any pro
tection forego that of the laws ? will the Benchers 
of the present day, however they may answer 
for themselves, ensure us against all extrava
gant use of power in the hands of others who 
“  drest in a little brief authority”  may be dis
posed to exercise it— if such should issue 
their commands, heedless how repugnant so
ever they might be to the feelings of an hono
rable profession— what defence for the Bar 
should then be in such a case ? The defence 
of silence, to punishment however whimsical, 
unless, indeed, it might be allowed them the
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pleasant privilege of carping at the mode of 
execution, like the harmless merriment of a 
Roman soldierv, which was considered but as 
a necessary appenage of triumph.

An enquiry would suggest the following 
questions :— W hat powers do the Benchers 
claim ? How is that claim supported ? Has 
there been any resistance or opposition on the 
part of the Bar to that claim ? W hat has been 
the effect of that resistance ? To which the 
charter obtained by the Benchers in the year 
1Í92.— The entries and orders from the So
ciety’s books*— The resolutions of the Utter 
Bar, and lastly the act of 1793, repealing the 
act as far as it confirms the charter, may be 
considered as most likely to lead to satisfactory 
answers.

b 2

* The entries and orders are taken from M r. D uhigg’s His- 
tory of the King’s Inns— the Black Book is not convenient-— 
M r. Duhiggs’s acknowledged accuracy mus!; sugP^/ defect.
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CHARTER, $C.

GEORGE the Third, by the Grace of God 
of Great Britain, France and Ireland King, 
Defender of the Faith, and so forth. To all 
unto whom these presents shall come Greeting-.

W HEREAS the professors o f the Common 
Law  of our Kingdom of Ireland, have been for 
time whereof there is no memory of man to the 
contrary; a Society haviDg, using, and enjoying 
divers liberties, franchises, privileges and im
munities, and have been called and known by 
the name of the Society of the King’s-Inns, 
Dublin ; and the same having been highly 
approved by our Royal Predecessor, King 
Henry the Eighth, he by Letters Patent, bear
ing date the thirty-first day of July, in the 
year of our Lord, one thousand five hundred 
and forty-two; Granted to them certain Lands 
and Houses, theretofore possessed by the 
Friars Preachers, and situated near our City 
of Dublin, which grant M as twice confirmed to 
them by our royal predecessor Queen Eliza
beth, and afterwards by our royal predecessor



King James the First, who granted the same to 
them in fee, to the end that it should be a per
petual residence for them and their successors. 
And by virtue of the said franchises and privi
leges, the said society have from time to time, 
made, ordained and used, divers wise and 
wholesome rules and orders, to be obeyed and 
kept by all persons studying, professing and 
practising the said science, in or any of the 
Courts of the Kings and Queens our royal 
predecessors.

AND W HEREAS in or about the year of 
our Lord one thousand seven hundred and 
forty two, the said Houses became ruinous and 
totally unfit for the said Society to reside in, 
or to hold their meetings, or pursue studies, 
or exercises therein, and they were unable to 
rebuild the same. Whereby the said rules and 
orders have not been so strictly and punctually 
observed, and in force as theretofore; and the 
study and practice of the profession of the 
Law have been neglected, and many irregula
rities have crept into the same, not only to the 
disadvantage and discredit of the said Society.o " '
but to the great detriment and injury of all 
our liege subjects of our said kingdom, by the 
encouragement and encrease of barratry and 
strife, proper means of discovering, decerning 
and judging of the capacity and fitness of tho«e



who seek to be admitted into the said Society, 
and of means to prevent and reform any abu
ses, which may arise in their practice, being 
wanting from the neglect of that wholesome 
discipline, heretofore observed among them ; 
and the professors of our said Law, being de
sirous to reform such abuses, and to that end to 
build for themselves halls and habitations, 
suited for their studies and professions, and to 
keep such good order and rule as may promote 
the purity of the said profession, and the ad
ministration of justice in our said realm, ha^e 
humbly besought our aid therein.

N OW  we being willing and desirous to as
sist them in such their good purpose, and to 
renew and confirm the said iranchises, liberties, 
and immunities, and to grant the professors of 
the Law in this our kingdom of Ireland, such 
other franchises, liberties, immunities, powers 
and privileges, as may be necessary, and con
ducive to promote the study of the science ot 
the Law, and good order, rule and practice, 
among the professors and practisers of it.

KNOW  YE that we of our special grace, 
free will, and mere motion, by and with the 
advice and consent of our right trusty, and 
light well beloved cousin and counsellor, John, 
Earl of Westmoreland, our Lieutenant Gene
ral, and General Governor of ourtaid King-
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dom oflreland, and according to the tenor and 
effect of our letters, under our privy signet, 
and royal sign manual, bearing date at our 
Court at St. James’s, the fourteenth day of Fe
bruary, one thousand seven hundred and 
ninety-two, in the thirty-second year of our 
reign, ^and now inrolled in the rolls of our 
High Court of Chancery, in our said kingdom 
oflreland. Have willed, ordained, constitu
ted and appointed, and by these presents, for 
us, our heirs and successors ; We do will, ordain, 
constitute and appoint, the professors of the 
Law, of and in our said kingdom of Ireland, 
heretofore called and known by the name of 
the Society of the King’s Inns, Dublin, or by 
whatsoever name or names, they have been 
at any time called, known or incorporated, or 
whether they have been heretofore incorpo
rated or not, and their successors to be ap
pointed, elected and admitted, in manner 
hereinafter mentioned, to be for ever hereafter 
one body politic and corporate, in deed and in 
fact, and called and known by the name of the 
Society of the King’s Inns, Dublin, and by 
that name to have perpetual being and succes
sion, and to be capable to acquire, have, take 
and hold, lands, tenements and hereditament*, 
to them and their successors for ever, not ex
ceeding in yearly value the amount of three
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thousand pounds, at the time of the purchase 
thereof, and goods and chattels to any amount 
whatsoever. And to grant, let, assign, and 
dispose of the same at their will and pleasure. 
And that by that name, they may plead and be 
impleaded, sue and be sued, in any Court 
whatsoever, of us, our heirs and successors. 
And that the said Society may make, have and 
use a common seal ; and that they and their 
r-accessors may break, alter and change the 
same at their will and pleasure. And the said 
Society shall consist of Benchers, Barristers, 
and Practisers of the Law, or Attornies; and 
that none shall be permitted to speak or plead 
as Council, or appear or practice as an Attor
ney, in any Court of us, our heirs or successors, 
who have not, or shall not have first been ad
mitted, and shall not continue Members of the 
said Society,

AND for the better direction, order, and 
government of the said Society, We do hereby 
constitute and appoint the Right Hon. John, 
Lord Fitzgibbon, our Chancellor of our King
dom of Ireland, the Right Hon. Lord Viscount 
Clonmell, our Chief Justice of our Court of 
Chief Place in Ireland, the R ight Hon. Hugh 
Lord Carleton, our Chief Justice of our Court 
of Common Bench in Ireland, the Right Hon. 
Sir John Parnell, Bart. Chancellor of our Court
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of Exchequer in Ireland, the Right Hon. 
Barry Yelverton, our Chief Baron of our Court 
of Exchequer, the Hon. Richard Power, Se
cond Baron of our Court of Exchequer, the 
Hon. George Hamilton, Third Baron of our 
Court of Exchequer, the Hon. Robert Hellen, 
Second Justice of our Court of Common Bench, 
the Right Hon. Thomas Kelly, third Justice of 
our Court of Common Bench, the Hon. Alex
ander Crookshank, fourth Justice of our Court 
of Common Bench, the Hon. Peter Mctge, 
fourth Baron of our Court of Exchequer, the 
Hon. Robert Boyd, second Justice of our Court 
of Chief Place, the Hon. Joseph Hewett, thiid
Justice of our Court of Chief Place, and

our fourth
Justice of our Court of Chief place in our name 
and stead to visit the said Society once in every 
year, or oftener if need shall be, and at such 
visitations to amend, reform, and correct every 
error, evil practice, and abuse, which by inad
vertence or design may have been introduced 
into the same: and we will, ordain, and appoint 
that their successors, Lords Chancellors, Keep
ers or Commissioners ol the Great Seal of our 
said kingdom, the Chief Justices oi our sai 
Court of Chief Place, and their fellows Justices 
of the same Court, the Chief Justice of our
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said Court of Comfrion Bench, and their fellows 
Justices of the same Court, the Chancellor and 
Chief Baron of our said Court of Exchequer, 
and the rest of the Barons of the same Court, 
all for the time being, shall for ever hereafter, 
in our name and stead, and in the name 
and stead of our heirs and successors in like 
manner, and for the purposes aforesaid, visit 
the said Society. And we further will, ordain, 
and appoint (here follows the names of the 
Benchers) be Benchers of the said Society, 
and that if any of the said Benchers or their 
successors, chosen in manner herein after men
tioned, shall wilfully absent himself, without 
license, from the meetings and councils of the 
Bench, for the space of four whole successive 
terms, he shall from the last day of the last of 
the said terms be and be considered as no longer 
a Bencher of the said Society ; and that the 
Benchers in council assembled, or the greater 
number of them, shall have power to amove 
any Bencher from his seat and place therein, 
for just cause ; arid that When any of the said 
members, or of their successors shall be ap
pointed a Judge in any of our said Courts, or 
«hall cease to continue in manner aforesaid to 
be a Bencher, dr shall be removed, or shall die., 
so as that the number of Benchers shall thereby 
be reduced to twenty-four, or any smaller



number ; then the residue of the said Benchers, 
or the greater number of them, in council as
sembled, shall immediately proceed to elect, 
and shall elect, one or such other number as 
may be necessary to compleat the number of 
Benchers to twenty-five, out of such of the 
Barristers of the said Society as shall have been, 
at the time when such vacancy happened, eight 
entire years full and perfect members of the 
said Society, and shall have attained to the 
degree of Senior-Reader, therein in manner 
herein after mentioned, and shall have pub- 
lickly read, at the least, during one term in the 
Hall of the said Society ; but so as that the 
number of Benchers shall never hereafter ex
ceed twenty-five, and that the Benchers afore- 

. said and their successors to be elected in man
ner aforesaid, shall for ever hereafter have 
the rule and government of the said society, 
and order, direction, and disposal of all their 
estates real and personal, and of the rents, re
ceipts, income and profits thereof ; and shall 
have full power and authority to make rules 
and orders for and concerning the admission of 
Students into the said Society, and for their ad
mission to the class of Mootmen, and for direct
ing their study therein, and for and concern
ing their admission to the full and perfect state

c 2
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of members of the said Society and Barristers, 
and to grant and confer the degrees of junior 
and senior readers therein, and to make rules 
and orders for the admission of persons to learn 
the business and practice of Attorneys, and for 
their admission into the said Society as mem
bers thereof ; and to make rules and orders 
for the better government of the said Society, 
and every member thereof; and for the ad
vancement of knowledge in the science and 
practice of the law, and to assess yearly, or 
other payments, and to impose the penalties of 
fine, forfeiture, suspension or expulsion, upon 
any member of the said Society, offending 
against the said rules, orders, or any of 
them, provided always, that such rules and 
orders, or any of them, shall not be binding 
on any member of the said Society, until the 
same shall have been approved of by the said 
visitors, or some seven of them, whereof our 
Lord High Chancellor, and the Chief Justice 
of our Court o f Chief Place, or our Chief Jus
tice of our Court of Common Bench, or our 
Chief Baron of our Court of Exchequer, all for 
the time being always shall be two : Provided 
also that no person shall be admitted to the 
degree of Barrister in the said Society from and 
after the first Day of Hilary Term, in the 
year of our Lord one thousand seven hundred



and ninety-three, unless he has been resident 
twelve whole terms in some one of the Inns of 
Court in our kingdom of Great Britain, nor 
until he shall have been presented by the 
Benchers to the said visitors, and they or the 
major part of them shall have signified their 
approbation of him, or that the said visitors 
shall-have ceased by the space of one whole 
term to signify to the Bench their disapproba
tion of such person : Provided also that if any 
member of the said Society shall think himself 
aggrieved by any rule or order of the said 
Benchers made in term, he may at any time 
on or before the last day of that term, or if 
made in the vacation, on or before the last 
day of the ensuing term, appeal from the 
same to the said visitors, who may rehear theJ mf

same ; and if it shall seem fit to them so to do, 
reverse or vary such rule or order, any time 
within the ensuing vacation ; but if not re
versed or varied within that time, the same 
shall remain for ever in full force ; and we 
will and ordain that the said Society may, if it 
shall seem to them expedient or necessary so to 
do ,sueforand recover any fine, penalty,or for
feiture, under and for breach of any rule or 
order by them made, by action of debt, or on 
Jhe case in any of our Courts of Chief Placc,



Common Bench, or Exchequer, and apply any 
sum so recovered to the use and benefit of the 
said Society ; and further, it is our will that 
such of the said Benchers as are n»t of our 
Council learned in the law, shall have place 
and audience, according to their respective 
antienty as Benchers in all our Courts, next 
after our said council ; that the Barristers, 
Senior Readers, shall in like manner have place 
and audience next after the said Benchers ; 
and the Barristers, Junior Readers, next af
ter the said Senior Readers. And We further 
will, ordain, and command, that these our let
ters patent, or the inrollment thereof, in our 
High Court of Chancery, shall be in all things 
firm, valid and effectual in law, according to 
the true intention and meaning thereof, un
derstanding and construing the same most be
neficially for the said Society, provided always 
that these our Letters Patent be inrolled in the 
rolls of our High Court of Chancery, in our 
said Kingdom of Ireland, within the space of 
six months next ensuing the date of these pre
sents.

IN  W ITNESS whereof we have caused 
these our Letters to be made Patent. Witness 
our aforesaid Lieutenant General and General
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Governor of our said Kingdom of Ireland, at 
Dublin, the twenty-seventh day of February, 
in the thirty-second year of our reign.

Exd.
Lucius O'Brien, 0 ‘Jííueíí.

C lk. o f  the ( S e a l  )  “
Crown & Hanp.

IN ROLLED in the Office of 
the Rolls, of his Majesty’s High 
Court of Chancery of Ireland, the 
second day of March, in the thirty- 
second year of the Reign of his 
Majesty King George the Third, 
and examined by

J. F, Colles and M. Franks, Dep.

Gds. and Keepers of the Rolls-
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Such is the charter, which may be considered 

the case made out on the part of the Bcnch- 
ers—in which they set forth in the recital, 
that the Society was from time immemorial, 
having franchises, &c. &c. that they made di
vers wise and wholesome rules for the govern 
ment of the profession, &c. Whether the Society 
did exist beyond the limits of memory, may 
appear as much worth attention, as whether 
they deserved the approbation of Henry "V III. 
But it may be material to know who were 
the members of that Society which made those 
wholesome rules ? and whether those-whole
some rules extended to the Bar, for shomd it 
appear that the Society was originally a volun
tary association, h a v i n g  the privilege like other
clubs of making rules for their own manage
ment, even then it would be nccessary to shew 
1 he legal extension of those rules to the bar, 
before the Benchers could gain any thing by 
shewing themselves the legitimate successor 
of that Society. In endeavouring to ascertain 
who were the members of the Society, it is 
not my intention to resort to any thing beyond 
the memory of man—such flights of the ima
gination may well suit those who have some
thing to advance not altogether consistent with 
present opinions— mankind is not satisfied 
by conjecture, nor do we in general ascer-
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tain the nature of an object by going to a dis
tance, let us therefore look no further than to 
thofe documents that have escaped the hand 
of time, which, perhaps after all, are quite 
sufficient to direct us in our enquiry.

Henry the VUIlh. in the 33d year of his 
reign, made a grant to the Society, ot Avhich 
the following is given by Mr. Duhigg, as a 
faithful translation.

“  In the 33d year of Heory the V lllth , 
the king demised to John Allen, Chancellor ; 
Sir Gerald Aylmer, Chief Justice of the King’s 
Bench; Sir Thomas Luttrel, Chief Justice of 
the Common Pleas ; Patrick W hyte, second 
Baron of the Exchequer ; Patrick Barnewall, 
Serjeant of the King ; Robert Dillon, Attor- 
ney-General ; W alter Cowley, Solicitor of 
the King ; and to the other Professors o f  the 
law\ the monastery or house of Friars Preach
ers, near Dublin ; and the site, circuit, ambit, 
&c. it then goes on to state the Several pre
mises demised ; which may be found more at 
large in Mr. Duhigg’s work, page 39 .”

This grant was made for a term of 21 years ; 
queen Elizabeth granted a like number of 
years, and a further lease of 41 years to com
mence on its expiration.

It may be worth remarking, that had the
D
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Society been capable of taking, that is, had 
they been a corporation, Henry the V tilth-, 
would have, no doubt, granted them the fee, 
considering they were so highly approved ot 
by him— but supposing him to be not quite 
sure of their conduct, and that he made, as 
some have said, but an experiment, the same 
cannot be argued of queen Elizabeth, who 
shewed so strong a disposition to perpetuate 
their name—and who seems to have put it out 
of her own power by the length of the terms, 
and to have left to her successors judgment, 
any alteration which the effects of such experi-* 
ments might have rendered necessary.

It cannot be exactly stated what the transac» 
tionsofthe Society were, immediately following 
the grant of Henry to the year 1607, when 
having fallen into disuse, it was thought neces
sary to revive it— the members have shewn no 
disposition to preserve their transactions, and 
posterity need not be very anxious to make up 
their deficiency.

In the year 1607, Sir Arthur Chichester, 
Lord Deputy, enrolled himself a member of the 
King’s Inns, at the request of the Judges and 
Practisers, in order as it is said to encourage 
thereby the reestablishment of that Society. 
Mr. Duhigg makes the following remark, “ the 
object and intent of this revival is not subject
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to mistake or misrepresentation, it was bottom
ed on the principle of all voluntary associations, 
among wise and honest men, public interest 
and personal convenience,”  and then gives a
faithful copy of the original entry.

« Imprimis—it is ordered, that forasmuc 
as the present restoration of the Society of the 
King’s Inns, doth require an admission of he 
practisers, officers, attorneys, and others o ft 
several courts, whose anciently is not yet su - 
ficientlyknownj it is therefore,this day ordered 
the admittances shall be received and entered 
in the book of admittances, as they shall ap
pear and desire the same ; yet notwithstand
ing, that each of the sever*  practitioners o f  
the law, officers attornies, and others, sha en
joy the precedence of their antiquity, the 
s e v e r a l  admittances in the said book notmth-

^ T h e  next important order is one with regard
to the distribution of chambers. -
was held on the 20th day of June, 1609, in
which the following order relative thereto was

ma«M*t Was this day ordered by the Judges, 
and the whole Bench, and likewise assented^
by the Bar, that the Chambers in the Kir g 
Inns, shall be divided in manner following.
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It cannot be said that the Bar mentioned in 

this order, are analogous to Benchers, since 
they seem to have been carefully distinguished 
from the Judges and the whole Bench.

At this time King’s Inns became the fash- 
. íonable resort of grandeur and good fellowship, 

lords, Prelates, and Commoners, of distinc
tion, crowd the festive board, no doubt diffusing 
good humour around; nor were they wanting 
in materials for this purpose. King’s Inns 
Society seem to have imitated the worthy ex
ample of Eastern Princes, whom no man could 
approach without a present. Accordingly we 
find that 1610, Donough, Earl of Thomond, 
solicited an admission, and gave an hogshead 
of wine to the house. On the same day, lord 
Butler, of Tullow Philim, bccame a member, 
and as the historian of the King’s Inns, re
marks, with a spirit suited to his age, bestowed 
two hogsheads of wine.

How then is the first question, who were the 
first members of that Society, which made those 
wholesome rules &c. to be answered— it can
not now be disputed, both from what is said in 
the recital of the Charter, and the word, “ other 
professors of the law,”  immediately following 
the names mentioned in the grant, that the 
original, the legitimate members were the 
Common Law professors. Do the Benchers
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then claim as such to the exclusion of all other 
of that honorable name— but I shall be desired 
perhaps to look to the revival, and ask who were 
the members then; who were not, might as 
easily be answered; all others (beside the 
Profession) who had nothing to bestow in the 
way of patronage or influence, could not have 
been members—are the Benchers, then the 
happv representatives of that splendid mixture 
of rank, and fashion— of law and divinity? Do 
they thence derive their power over the Bar? 
this necessary leads to the consideration of the 
second question, whether those wholesome rules 
extended to the Bar.— Now though it could be 
proved that the Common Law professors chose* 
to make rules for the government of the Society, 
and the Benchers, could prove, that they only at 
this day, are the Common Law Professors; still 
it would be necssary to shew that these rules 
extended to the profession; or should they 
think it more respectable to derive their au
thority from the revival, what authority it may 
be asked could a Society composed of many 
members, who did not belong to the Bar, have 
over a profession, some of whom did not belong 
to the Society; for the Bar, tho’ they might have 
been members, were not obliged to be so —as 
appears by the first entry, « that the admit
tances shall be received and entered in the 
book of admittances, as they shall appear and



desire the same.n And this is altogether put 
beyond dispute by the order of the 20th da} of
November, 1634.

“  At a parliament of the King’s Inns, it is
ordered, that none shall be allowed to practi>e 
as a Councellor at Law, but such as shall be 
admitted of this Society.”  Denoting that to 
this time, Barristers did practise without any 
such admission. Thus as from indiv idual 
vices we derive oftentimes public benefits, a> 
from the most deadly poison can be exti acted 
the medicine that reanimates—so do the acts 
of tyranny and oppression, more clearly distin
guish the legitimate authority from the usurped 
power.

To this interference by a Society, many of 
whom did not belong to the profession ; it 
is true the Bar submitted, for which Mr. 
Duhigg appears to have given the true reason, 
“  that it was much easier and wiser to enter 
as members, than to apply for a mandamus.’ 
Even at this present day the doctrine of conve- 
nience would most likely prevail— however, in 
a subsequent period when admission was refu
sed to Mr. John Fitzgibbon,* the Bar, I may 
say, found an able support in the then Lord 
Chancellor Windham, and Chief Justice Rey
nolds, who agreed in thinking that a person

* Mr. John Fitzgibben was father to the late Lord Clare.
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performing the legal requisites enforced by 
modern Statutes Law, and the ordinance? en
joyed by prescriptive authority of the English 
inns, had a right to be called to the Irish liar; 
this account Mr. Duhigg gives on the authority 
of Mr. Dwyer Lyster.

1 would now call on the Bar, seriously to 
consider the consequence of this aggression, and 
to warn them from thence never again to yield 
the most indifferent outwork of their privileges ; 
for power unauthorised is not only encouraged 
by usurpations, but absolutely requires them. 
Thus the Benchers,* increasing in power as 
they decreased in number, resolved to unite to 
the favour of admission, the dreadful sentence 
of expulsion, pursuing for this purpose a plan, 
(according to the remark of the iiistorian of the 
King’s Inns,) not dissimilar to that invented by 
the requisition, who from the unresisting dead, 
heaped precedents on precedents, ready to be 
drawn forth as occasion should require, to ren
der the living equally harmless.

How fortunate is it for mankind that the 
ambitious, as they become more powerful are 
less dangerous, and

« That when they have attained the utmost round,
They then unto the ladder turn their back,

** Look in the clouds scorning the base degrees
44 By which they did ascend.”

f  The word Bencher first occurs in Queen Anne’s reign.
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Hence with a madness inconceivable, and as 
one would imagine with a thorough contempt 
of the parliament, to which they applied, the 
Benchers required of the legislature to lega
lize acts of oppression ; they obtained an act 
confirming their charter; but mark the conse
quences, the Bar remonstrated, the Legislature 
was vindicated, and in nine months this favo
rite child of the Benchers was no more.

HeUy misserande puer ! si qua fa ta  aspera r umpas >
Tu Marcettus eris.

A h wretched child, should you the rough Bar break,
I f  not a Lawyer, you’ll a Bencher make.

RESOLUTIONS OF T H E  U T T E R  BAR.

st W E the members of the Utter Bar, desi
rous that our motives for declining to accept 
the Charter, purporting to have been granted 
to the professors of the law by his present 
Majesty, may not be misconceived or misre
presented, have thought fit to submit the fol
lowing reasons for our so doing : To the right 
honourable and honourable the Benchers of 
the ancient Society of King’s Inns.
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“  We object to the said Charter, because in 
its recital it calumniates the Society by false 
imputations, of encouragement and increase 
of barratry and strife ; of neglect of the study 

* and practice of the law ; and of irregularities, 
disadvantageous and discreditable to the pro
fession, and detrimental and injurious to the 
public.

“  Because, the recitals allege, as a colour for 
that grant, that the professors of the common 
law have been a Society immemorially enjoy
ing franchises, which implies a corporation ; 
whereas it appears to us, that the Society has 
been a voluntary association, and thus it should 
seem, was done with a view that an arbi
trary interference might bear the semblance of 
a mere act of regulation.

“  Because, the Charter professes to have 
been granted at the desire and instance of the 
Society in general ; whereas it was privately 
solicited and obtained by a few unauthorised 
individuals, without the general consent or 
knowledge of the Society, or, as far as we 
can learn of any of its constituent parts.

“  Because, the Charter commits the govern
ment of the Society irrevocably, and by law, 
to a small body, arbitrarily appointed with
out the consent of the governed ; and vacancies 
in that body are to be filled up by Its own
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members ; a mode of appointment notorious
ly tending to introduce, encourage, and per
petuate mal-administration :

“  Because, the Charter purports to create 
an arbitrary power of imposing unlimited 
fines, and of inflicting unascertained punish
ments, for undefined offences.

“  Because, the Charter introduces an in
termediate body, of less competency than the 
Society at large, and of less ostensibility and 
responsibility than the Judges, on which it 
confers the power. In the first instance— of 
censure or fine, with consequent imprisonment, 
suspension, and expulson :

“  Because, while the Charter confers those 
despotic powers, of creating and punishing of
fences, it prescribes no constitutional or just 
mode of trial, as to the fact of their commis
sion ; but unites all the powers which the jus
tice and prudence of our constitution, and 
of all free governments, anxiously sepa
rate.

Because, the powers which the Charter 
confers on the Benchers, are peculiarly dan
gerous to men engaged in the same pursuits 
with themselves, and may be productive of 
collusive practices, dishonourable to the pro- 
fesssion of the law, and injurious to the 
public :
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<( Because, the mischief that may result 
from the abuse of those formidable powers 
vested in the Benchers, is not sufficiently guard
ed against by the institution o f  visitors, (even 
if that institution could, under any circum
stances, be adequate to such a purpose) it not 
being mandatory to the visitors, but discreti
onary in them to hear complaints, and redress 
grievances; and the Benchers having it in 
their power, by critically timing their pro
ceedings, to render morally impracticable a 
deliberate investigation, or an effectual redress
by the visitors :

“  Because, the Charter purports to trans
fer from the body at large to a few, the whole 
property of the Society ; and to vest... them 
irrevocably, and by law, the absolute dispo-
sal thereof. .

“  Because, the Charter invests certain indi
viduals of the Society, with a power of taxa
tion, not resulting from bye-laws, consented 
to by the body, but unconstitutionally granted 
directly by the crown ; and this we conceiv e, 
is not rendered  less unconstitutional, or less 
grievous, by the statute purporting to confirm
the Charter ;

«  Bccause, there is just reason to appre
hend, from some expressions in the Charter, 
that useless, burthensome, and obsolete ex~
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erases, distinctions and institutions, will bein- 
tioduced, which would conduce to the ridi
cule and disgrace of the profession of the law 
in this kingdom, and may be employed as the 
means oflavouriug some individuals, and of 
persecuting and oppressing others :

“  Because, the Charter points at duties, 
which, in similar societies in England, have 
fallen into disgrace, or have been retained 
only to be commuted for fines: and which 
seem calculated for the increa^ of revenue 
rather than for the advancement of learning : 

Because, the Statute of 1782, which gave a 
preference to academic degrees, being now 
repealed, and nothing adequate substituted in 
its place ; the Charter makes no provision 
whatsoever, for a liberal education, prepara
tory to the study of the law, which must prove 
highly injurious to the reputation, dignity, and 
integrity of the future Bar.

“  Bccause, the whole system introduced by 
the Charter, affords, by its patronage, its arbi- 
trary principles, and the means of oppression 
which it furnishes, an opportunity of estab
lishing an undue influence over the members 
of the Society, tending to control them not 
only professionally as such, but also civilly and 
politically, as members of the community at 
large.



44 Because, tue Charter holds out a tempta
tion and means to the persons vested with au
thority under it, to promote and screen pecu
lation, and to introduce and maintain a Sys
tem of corrupt jobbing.”

I shall not Aveaken those manly resolutions 
by any remark, suffice it to say, that they had 
the effect they were intended to produce, in the 
year 1793, an act was passed repealing the 
former act of 1792, as far as it confirmed the 
letters patent, and leaving the Society, as if 
tho-e letters patent never had been granted.

W hat therefore do the Benchers claim, 
notwithstanding this strong opinion of the le
gislature? they claim as members of a volun
tary association, to the exclusion of all other 
Common Law professors, to have a controul 
over a profession not united thereto. Will the 
Bar submit to this claim ? little then have they 
benefited by the resolutions; if the charter 
were only crushed to give rise to a power un
defined. In vain have the profession exclaimed 
against, “  the inflicting unascertained punish
ments, for undefined offenees,”  if the power
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still exists with this difference only, that now 
there is no appeal.

But some will tell you that power should be 
lodged somewhere (not undefined I hope) that 
it is now in the safest hands, and in conclusion 
gravely refer you to English practice, and 
though it might be answered that the previous 
education of Barristers, and the law of reputa
tion so forcibly acting on the profession, and 
which must produce if any, the strongest obli
gation, would be of themselvesasufficient check, 
and render such power unnecessary; yet gran
ting that I am mistaken, and that the honor of 
the profession is not (I have supposed it to be) 
like Caesar’s wife, not to be suspected ; let us 
examine shortly, how far the analogy holds 
between the English and Irish practice.

In the Case of the King against theBenchers 
of Gray’s Inns, on the prosecution of William 
Hart.— Douglas, page 339.

Lord Mansfield delivered the opinion of the
Court.

“  W e have consulted,”  says his Lordship, 
“  the other Judges on the subject of this appli
cation, and I am prepared to state the result. 
The original institution of the Inns of Court, 
no where precisely appears, but it is certain 
they are not corporations, and have no consti- 
ution by charters from the crown ; but all the



powers they have concerning the admission of 
the Bar, is delegated to them from the Judges, 
and in every instance their conduct is subject 
to their controul, as visitors,”  he then refered 
to several passages in D it g  dale's origines Jutiri- 
diciales.

Now it should be premised that none of the 
degree of Serjeant can be a Bencher in the 
English Inns of Court. And this accounts for 
the stress laid by lord Mansfield (in an after 
part of the Case) on the redress being in the 
Judges, who still reserved to themselves the 
visitorial power— whereas, it is a well known 
faetthat the Chancellor, Judges, and Serjeants, 
in Ireland, are Benchers.

In England, therefore the Judges have wise
ly parted with the originating power, that it 
might be conducted with more temper, but 
have cautiously reserved a visitorial controul 
over their delegates, lest they should be tempt
ed to abuse it in England, therefore a clear 
power of appeal is made out distinct from that 
originating— in Ireland, there is either no 
power of appeal, or if there be an appeal to 
t he judges— they will then have the felicity 
of trying their own acts and those of others, in 
which it is to be presumed, that that ancient, 
merciful maxim of law— that no man shall cri-
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minatc himself,j must be laid aside for their 
convenience.— “  Utrum horum accipe mavis,” 
He who would contend for the latter, must 
surely be more anxious to enjoy the power 
than partake of the discipline.

To conclude—these observations already 
given, may be thus shortly brought together : 
That it appears to have been truly stated in 
the Resolutions, that the Society was origi
nally a voluntary association ; that both from 
the recital in the Charter, obtained by the 
Benchers, and from the grant of Henry the 
VUIth, the original members of that Society 
were the Common Lave Professors ; that to 
these Henry the V lllth  made a grant of the 
monastery of Friars Preachers, &c &c. for a 
term of Years, extended further by Queen 
Elizabeth for further terms of years, clearly 
denoting that the Society was not a corpora
tion— that as there appears no proof to the 
contrary, it must now be granted, (especially 
as the grant was not to any particular branch 
of the Society, if there were any such) that 
all the members, and not a particular set, 
had the management of what they derived 
from the grant, and the making such rules 
as were necessary for the due government of



the Socicty ; lor not only would the singula
rity itself of such a disposition, more easily 
supply proof, but it would be absurd without 
such proof, to come to a conclusion, contrary 
to the usual formation of all like associa
tions, for the same reason it cannot be pre
sumed that the rules of the Society extended 
to the Bar ; any more than at this present 
day it could be imagined that the rules of a  
circuit association affected the profession in 
general.

Again, at the revival in the year 1607, it is 
evident, that the consent of such of the Bar 
as were members, was necessary to the ma
nagement of the Society’s affairs, as appears 
in the orders concerning chambers ; and that 
up to the year 16.34, no Barrister need have 
been a member of King’s Inns. In a word, 
if it be a good prescription, that the profes
sors of the Common Law, did make whole
some rules for the profession at large, by what 
means have the Benchers that power now 
to the exclusion of the professors in general— 
but if no custom can be considered good, the 
commencement of which can be shewn ; how 
can the order of 1634, shewing such com
mencement be got over ? unless, indeed, some 
one shall be hardy enough to assert, that



.  *the rules made by a voluntary association ; 
not only extend to their own members, but 
even to a profession not of necessity belong
ing to it. Did the Benchers themselves be
lieve this when they sought the Charter, and 
the act confirming that Charter ? Did the Ut
ter Bar assent to such a principle by their re
monstrance ? Has the act of 1793, been of no 
other effect than that of leaving the powers of 
the Benchers undefined ? Are the Benchers 
all powerful, because they could not obtain an 
act, giving them even ka limited jurisdiction ?*

* The curious reader is referred to Mr. Duhigg’s work ; 
where (independent of the information) he will .find much en
tertainment.— Mr. Duhigg strongly contends that King’s Inns 
Society was but a branch of the English Inns of court. I t  
may be worth remarking, that in this supposition he is borne 
out, by the preparation of Barristers for Colonies at this pre
sent day ; as i t  would also account for the Judges and Serjeants 
being members, the visitorial power remaining with the Judges 
in England,
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